ATTACHMENT II

IMPORTANT CHANGES TO THE FAMILY HEALTH PLUS PROGRAM

The following explains recent changes to the Family Health Plus program. This
information is not yet included in the New York State Book 2, LDSS -4145B, “What You
Should Know About Social Services Programs.” You should read this information
carefully.

Resource Test

Beginning August 1, 2005, a person applying for Family Health Plus must meet a resource
test. Resources mean things like money in a bank or credit union, stocks, bonds, mutual
funds, certificates of deposit, money market accounts, 401k plans, trust funds, the cash
value of life insurance, motor vehicles, or property that someone owns. The value of your
home will not be counted. The resource level is determined by your family size. Please
see the chart below.

Family Size Resource Level
1 $12,000
2 $17,550
3 $17,700
4 $17,850
5 $18,000
6 $20,400
7 $22,950
8 $25,500
For each additional person +$2,550
add:

Government Employees

Beginning September 1, 2005, individuals who are eligible for employer-sponsored health
coverage through Federal, State, county, municipal or school district health benefit plans
are no longer allowed to enroll in Family Health Plus. If you are employed by any of these
entities, but are not eligible to enroll in your employer sponsored coverage (e.g., you are
only employed part time) you may still be able to enroll. Your employer will have to tell us
why you are not eligible for the employer’s coverage.

Co-Payments

Beginning September 1, 2005, individuals enrolled in Family Health Plus are required to
pay part of the cost of some medical care/services through the following co-payments:



ATTACHMENT II

e Brand Name prescription drugs $6 for each prescription and refill
e Generic prescription drugs $3 for each prescription and refill
e Clinic visits $5 per visit
e Physician visits $5 per visit
e Dental service visits $5 per visit up to a total of $25
per year
e Lab tests $0.50 per test
e Radiology services (e.g., diagnostic x-rays,
ultrasound, nuclear medicine, oncology services) $1 per x-ray
e Inpatient hospital stay $25 per stay
e Non-urgent emergency room visit $3 per visit
e Covered over-the-counter drugs (e.g., smoking
cessation products; insulin) $0.50 per drug

e Covered medical supplies (e.g., diabetic supplies
such as syringes, lancets, test strips, enteral formula) $1 per supply

Pregnant women or individuals under age 21 will not have to pay the co-payment. In
addition, enrollees do not have to pay co-payments for family planning services, including
birth control, or if they are a permanent resident of a nursing home, a resident of an
Intermediate Care Facility for the Developmentally Disabled, or an Office of Mental Health
or Office of Mental Retardation and Developmental Disabilities Certified Community
Residence.

If you cannot afford the co-payment at the time of service, tell your provider. The provider
must still provide services but can bill you later.



Corning Tower

Antonia C. Novello, M.D., M.P.H., Dr. P.H.
Commissioner

Dear Family Health Plus Member:

STATE OF NEW YORK
DEPARTMENT OF HEALTH

The Governor Nelson A. Rockefeller Empire State Plaza

ATTACHMENT llI

Albany, New York 12237

Dennis P. Whalen
Executive Deputy Commissioner

A NEW STATE LAW HAS CHANGED FAMILY HEALTH PLUS ELIGIBILITY AND BENEFITS. ITIS
IMPORTANT TO READ THIS LETTER TO UNDERSTAND HOW THE CHANGES MAY AFFECT YOU.

Starting September 1, 2005, Family Health Plus members will be required to make co-payments for
certain health and medical services. The Family Health Plus vision benefit will also change.

CO-PAYMENTS

Beginning September 1, 2005, most Family Health Plus members will be responsible for making co-
payments to their providers for the following covered Family Health Plus benefits:

Co-payments will not be applied to the following services:

Brand Name Prescription Drugs

Generic Prescription Drugs

Clinic visits

Physician visits

Dental Service visits

Lab tests

Radiology Services (like diagnostic x-rays,

ultrasound, nuclear medicine, and oncology services)

Inpatient hospital stay

Non-urgent emergency room visit

Covered over-the-counter drugs (e.g., smoking
cessation products, insulin)

Covered medical supplies (e.g. diabetic supplies

such as syringes, lancets, test strips, enteral formula)

Emergency services

Family planning services and supplies
Mental health clinics

Chemical dependence clinics
Psychotropic drugs

Tuberculosis drugs

$6 for each prescription and each refill
$3 for each prescription and each refill
$5 per visit

$5 per visit

$5 per visit up to a total of $25 per year
$0.50 per test

$1 per radiology service
$25 per stay
$3 per visit
$0.50 per medication

$1 per supply

Prescription drugs for a resident of an Adult Care Facility licensed by the State Department of Health



You do not have to pay the co-payments if you are:

Under age 21

Pregnant

A permanent resident of a nursing home

A resident of community based residential facility licensed by the Office of Mental Health or the Office
of Mental Retardation and Developmental Disability

¢ Not able to pay the co-payment at any time and you tell the provider that you are unable to pay.

Family Health Plus members who cannot afford the co-payment may not be denied a service based on
their inability to pay. Your provider cannot refuse to give you care or services because you are unable to
pay. (However, you will still owe the unpaid co-pay amounts to the provider and the provider may ask
you for payment later or send you a bill.)

VISION BENEFIT

Also as of September 1, 2005, the Family Health Plus vision benefit will change to include in any twenty-
four month period: 1) one eye exam; 2) either one pair of prescription eyeglass lenses and a frame, or
prescription contact lenses where medically necessary; and 3) one pair of medically necessary
occupational eyeglasses. Replacement of lost, damaged or destroyed eyeglasses is no longer a
covered benefit. Contact your health plan with any questions about this benefit change.

IMPORTANT CHANGE AFFECTING EMPLOYEES OF FEDERAL, STATE, OR COUNTY
GOVERNMENTS, MUNICIPALITIES AND SCHOOL DISTRICTS

If you are eligible for employer-sponsored health benefits through your own or a family member’'s
employment with the Federal, State, or County government, a municipality or a school district, your
Family Health Plus benefits will stop at the end of your benefit year. A change in State Law provides that
individuals who have access to health care coverage through such employers are no longer eligible to
enroll in Family Health Plus. Your coverage will terminate upon your next annual renewal date occurring
after September 1, 2005. You will receive another notice before your Family Health Plus is terminated.
You may wish to contact your employer to find out about enrolling in their plan, to avoid a gap in your
health care coverage.

For more information about these changes to your Family Health Plus benefits and applicable co-
payments, call the Medicaid Helpline at 1-877-873-7283 between 8:30 am and 5:00 pm, or your Family
Health Plus plan.

If you wish, you can have a meeting (conference) to talk about this action, or you can ask for a "State
Fair Hearing." To learn how to do this, please read the sheet that says "RIGHT TO A CONFERENCE
OR FAIR HEARING."

Sincerely,

Kathryn Kuhmerker
Deputy Commissioner
Office of Medicaid Management



RIGHT TO A CONFERENCE OR FAIR HEARING
FAMILY HEALTH PLUS CHANGES (SP29)

RIGHT TO A CONFERENCE: You may have a conference to review this action. If you want a conference you should ask for one as
soon as you can. At the conference, if we find that we took the wrong action or if you give us new facts that cause us to change our decision,
we will give you a new notice. You may ask for a conference by calling or sending a written request to your local social services department.

RIGHT TO A FAIR HEARING: These changes in your Medical Assistance coverage are based on changes in state law and policy. You
have a right to a fair hearing if you think we made a mistake, but not just because you think the new law or policy is unfair. The hearing
officer at the hearing may decide that you do not have a right to a hearing if the only issue at the hearing is the change in State law or policy.

If you live anywhere in New York State, you may request a Fair Hearing by telephone, fax, online, or by writing to the address
below.

Telephone: Statewide toll-free request number is 800-342-3334. Please have this notice with you when you call.

Online: Complete online request form at http://www.otda.state.ny.us/oah/forms.asp

In writing: Fill in the space below and send a copy of this notice to:

Fair Hearing Section

NYS Office of Temporary and Disability Assistance

Fair Hearings Please keep a copy for yourself.
P.O. Box 22023

Albany, New York 12201-2023

Fax: Send a copy of this notice to (518) 473-6735.
If you live in NYC, you may also make your request in person by walking into the offices listed below.
Walk-In (NYC ONLY): Bring a copy of this notice to the Office of Administrative Hearings, of the Office of Temporary & Disability

Assistance, 14 Boerum Place, Brooklyn, New York, or 330 W. 34th Street, 3rd FI., New York, NY.
O I want a Fair Hearing. This action is wrong because

Client Signature: Client print name here:
Client Address:

Phone Number: Case Number: CIN Number:

YOU MUST ASK FOR A FAIR HEARING WITHIN 60 DAYS FROM THE DATE OF THIS NOTICE.

IF YOU ASK FOR A FAIR HEARING, the State will send you a notice with the time and place of the hearing. You have a right to bring a
person to help you like a lawyer, a friend, a relative or someone else. At the hearing, this person can give the hearing officer something in
writing or just tell why the action should not be taken. This person can also ask questions of any other people at the hearing. Also, you have
the right to bring people to speak in your favor. If you have any papers that will help your case (e.g. birth certificate), you should bring them
with you.

IF YOU NEED FREE LEGAL HELP, you may be able to get such help by calling your local Legal Aid Society or advocate group. To
locate a lawyer, check your Yellow Pages under “Lawyers.”

YOU HAVE A RIGHT TO SEE YOUR CASE FILE to help you get ready for the hearing. You may call or write for free copies of the
documents from your files which we will give to the hearing officer. Also, if you call or write to us we will give you free copies of other
documents from your file, which you may want for your Fair Hearing. To ask for these documents or to find out how to see your file, contact
your local Department of Social Services or, in New York City, the New York City Human Resources Administration. You should ask for
these documents before the date of your Fair Hearing. They will be provided to you within a reasonable time before the date of the Hearing.
Documents will be mailed to you only if you ask that they be mailed.

FOR MORE INFORMATION ON YOUR CASE, if you want to see your file, to find out how to ask for a Fair Hearing or to find out how
to ask for copies of your file, contact your local Department of Social Services or, in NYC, contact the NYC Human Resources
Administration.
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The home assessment is completed on a Home Assessment Abstract
form (or its successor) by representatives of both the AHCP
and social services district. If the person is in an adult
care facility, the home assessment must also be performed in
consultation with the operator of the adult care facility.

A summary of services requirements, based on the joint
assessment and the physician's orders, is developed jointly by
the social services district case worker, the AHCP nurse, and
when the recipient is currently in a hospital or other
facility, by the discharge coordinator.

Should the responsible physician determine that the
recipient's health and safety needs cannot be met in a home
care setting, the recipient is deemed inappropriate for care
by an AHCP.

Upon completion of the summary of service requirements, the
social services district authorizes services and notifies the

AHCP to begin providing care.

10.

11.

12.

NOTE: Upon approval or denial of AHCP services authorization,
the recipient must be notified of his/her fair hearing rights
in accordance with existing regulations and procedures, and by
using the notice form attached to this directive as Attachment

C.

The AHCP nurse representative is responsible for establishing
health goals for the recipient as well as the plan of care.
This includes specifying how service will be delivered within
the home ‘as well as assuring that staff delivering such
services are doing so in a capable, effective and consistent
goal-directed manner.

Service Delivery Prior to a Joint Assessment and Social
Service District Authorization

The AHCP representative performs a preliminary assessment
based upon a physician's order and develops a proposed summary
of service requirements. :

If after reviewing the proposed summary  of service
requirements, the AHCP representative has determined that the
recipient is a suitable candidate for the AHCP, then the AHCP
may decide to provide AHCP services prior to the social
serxvices district's authorization.
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13.

Since the Jjoint social services/AHCP assessment -must be

_completed prior to or within thirty days after the social

14.

15.

1l6.

17.

18.

services district receives the written notification, the AHCP
should notify the social services district as soon as
possible. This notification, if made by telephone, should
immediately be followed by the written notification which
includes at a minimum:

a. Recipient identification data (address, social security
number, MA number, and Medicare eligibility information).

b. Referral source.

c. DMS;l (or its successor), completed and scored.

d. Physician orders.

e. Proposed summary of service requirements.

Within 30 calendar days from the receipt of a referfal, the
social services district must complete the AHCP eligibility

determination and notify the AHCP concerning this decision.

This eligibility determination must be done in the same manner
described above in the first assessment approach (paragraphs

6-10) . In other words, there will be a joint social
services/AHCP assessment, formulation of a summary of service
requirements, social services district authorization and

implementation of a plan of care.

Social services authorizations shall be retroactive to the
start of the service.

The social services district and the AHCP are responsible for
finding alternative care options for patients determined
ineligible for the program.

The provider will be financially responsible for non-
authorized AHCP services and all services provided to patients
whom the social services district deems ineligible for the
program. ‘

If the social services district is 1late in completing
assessments, the AHCP provider will only be financially
regponsible for mnon-authorized AHCP services provided within

the thirty day period.
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Iv. Required Action

Social services districts' responsibilities with respect to AHCPs are almost

identical
example:

A.

to those associated with the provision of LTHHCP services. For

The Offer of AHCP Services

The responsibility for offering AHCP services to appropriate
individuals is identical to that same responsibility found in the
LTHHCP.

Joint Assessment

Social services district staff are expected to participate in the
joint assessment exactly as district participation is required for
the LTHHCP. Section III of this release describes that process in
detail.

Care Plan Costs

Degpite the absence of an expenditure cap on AHCP services, social
services district staff should obtain the estimated plan of care
costg from the AHCP. Social services district staff, in
negotiating the service mix included in the plan of care, are
expected to function as a "prudent buyer"”.

Periodic Reassessments

After the initial medical and home assessments, development of the
summary of service requirements and implementation of the plan of
care, there must be a complete reassessment done every 120 days

for each patient. Therefore, no single authorization for AHCP
services may exceed four months. This is identical to the LTHHCP
requirement.

Solving Differences of Opinion

As is the case with any LTHHCP, if there is a difference of
opinion among the persons performing the assessment concerning the
appropriateness of the individual for the AHCP, the kind or amount
of care to be provided, the summary of services required or the
delivery of services, the issue must be referred by either party
for review and resolution by the local professional director as
designated within the area office of the Office of Health Systems
Management of the DOH. When this individual is not a physician or
where there is no local professional director, the State
Commissioner of Health shall designate a physician to act in this

capacity.
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Services Included in the Summary of Service Computation

The services available through AHCPs will be identical (though
additional waiver services may subsequently be added) to those
available through any LTHHCP. They include:

1. Medical Assistance State Plan services:

.

physician services
skilled nursing

skilled therapies

drugs

home health aides
personal care services
medical transportation
durable medical equipment

.

FaQmo 0o w

2. Home and community based care waiver services:

nutrition counseling and education
respiratory therapy

medical social services

home maintenance tasks

respite care

social day care

social transportation

congregate meal services

moving assistance

housing improvement

. personal emergency response systems

AU HDTQ RO QWO UD Y

Of the waived services, AHCPs are required to provide nutrition
counseling and education, respiratory therapy and medical social
services. The remaining waivered services are optional.

Other Services

Consistent with the requirements for LTHHCPs, each AHCP is
responsible for providing case management and coordination of
patient care services. Because of the special needs of persons

with AIDS or HIV-related illnesses, DOH expects that AHCPs will
establish and implement procedures for coordinating care with
other facilities @ agencies conducting clinical trials of HIV
therapies; for arranging substance abuse treatment services; and
for assuring patient access to such services as pastoral care and
mental health, dental and enhanced physician services. AIDS Home
Care Programs are also responsible for providing or arranging for
training, counseling and support to staff caring for persons with
AIDS or HIV -related illnesses and for the security of staff in
order to fully service patients in potentially unsafe geographic
areas or living arrangements.
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Payment for Assessments and Reassessments

Payments for initial assessments and reassessments shall be as
follows: :

1. Payment for staff participation in discharge planning is
included in the current hospital facility MA rate and shall
not be paid as a separate service.

2. 1If the patient is in a hospital or a RHCF and the physician is
not on the staff, reimbursement for the initial assessment is
included in the physician's visit fee.

3. If a patient is in the community and (a) the assessment takes
place in a clinic, reimbursement for the initial assessment is
included in the clinic rate for the care provided; or, (b) the
assessment takes place in the home, reimbursement for a
physician performed assessment is included in the physician's
home visit fee; or, (c) the assessment takes place in the
home, reimbursement for a CHHA nurse performed assessment is
included in the CHHA home visit fee; or, {(d) the assessment
takes place in the physician's office, reimbursement for the
initial assessment is included in the physician's office visit
fee.

4. Payment for all initial assessments. and reassessments by AHCP
providers is included in their administrative costs.

5. No payment may be made for a person receiving AHCP services
while payments are being made for that person for in-patient

care in a RHCF or a hospital.

AIDS Nursing Rates

AHCPs are entitled to receive enhanced payment for regular nursing
services. Those nursing rates are determined on a regional basis
and are published by the DOH.

Discontinuance of AHCP Services

If the social services district determines that the AHCP is no
longer appropriate for a recipient, a written notice of the
district's intent to discontinue the AHCP must be sent to the
recipient (see Attachment C). An AHCP recipient has the right to
request a fair hearing to contest the district's proposed
discontinuance of AHCP sexrvices. The recipient may also have a
right to aid continuing. Consequently, the district's proposed
discontinuance of the recipient's AHCP must comply with the
notice, aid continuing and fair hearing requirements set forth in
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Part 358 of the Department's regulations. When a recipient's AHCP
authorization is terminated, the social services district must
ensure, where applicable, that the appropriate level of care is
provided to the recipient.

Maximization of Medicare Benefits

Chapter 895 of the Laws of 1977 states that no Medicaid payment
shall be made for benefits available under Medicare without
documentation that Medicare claims have been filed and denied.
Since the AHCP, functioning as a LTHHCP, or any approved Medicaid
provider subcontracting for certain services for the AHCP will be
the only Medicaid billing source, each will be expected to assume
responsibility for the Medicare maximization effort.

All AHCPs should have established Medicare home health provider
status. Those who are not yet Medicare home health care
providers will receive this status once the DOH has performed
satisfactory on-site surveys and received approval from the
federal Department of Health and Human Services. New Medicare
providers will be expected to assume the responsibility for the
major Medicare maximization effort starting on the date of their
certification as a Medicare provider.

Reporting Requirements

Since the Department will be required to evaluate and report on
the effectiveness of this legislation, social services districts
will be required to submit an annual listing of those individuals
who were admitted or discharged from an AHCP. The 1listing must
contain the following: mname of the recipient, Medicaid ID number,
date of birth, date of admission, date of discharge and reason for
discharge. Attachment D contains the reporting format which
social services districts should use when submitting the listing.
This 1listing is due to this Department no later than September 30
of each year. Please send the listing to:

Mr. Walt Gartner
New York State Department of Social Services
Division of Medical Assistance
(Twin Towers, Room 800A)
40 North Pearl Street
Albany, New York 12243

Claiming
Expenditures for AHCP Services are funded the same as for any
other LTHHCP, and consequently eligible for 80 percent State

funding after first deducting any available Federal financial
participation.
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N. Related Program Directives

Since the AHCPs incorporate many of the routine LTHHCP activities,
staff should regularly refer to the following Administrative

Directives:.

1.

83 ADM-74, Implementation of Chapter 895 of the Laws of 1977
and Chapter 636 of the Laws of 1980: Long Term Home Health
Care Program;

85 ADM-27, Long Term Home Health Care Program: Federal
Waivers Permitting Expanded Medicaid Home and Community-Based
Services for LTHHCPs; and,

90 ADM-25, Chapter 854 of the Laws of 1987: Long Term Home
Health Care Program Services Provided in Adult Care
Facilities.

Effective Date

This Administrative Directive is effective June 1, 1992, retroactive to

January 1,

1989.

Jo-Ann A. Costantino
Deputy Commissioner
Division of Medical Assistance
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Attachment B

Attachment C

Attachment D

ATTACHMENT A

List of Attachments

List of Attachments [onlinel]

Filing References for Social Services Law and Other Legal
References [online}

Fair Hearing Notice to Authorize, Reauthorize, Deny or
Discontinue the AIDS Home Care Program [not online}

Listing for AIDS Home Care Program [not onlinel
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List of References

SSL 367-c¢
SSL 367-e
Public Health Law Article 36

10 NYCRR parts 700, 765, 766, 770-772
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MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

BASICS

Monthly Income
Level (2007)

One person - $ 700
Two people - $ 900
Three people - $ 1100

One $352.10 (NYC)
Two $468.50 (NYC)

Household size can only be ONE or TWO Disabled children are
always ONE with some of parents’ income deemed to them.
Married persons may be ONE or TWO depending on spouse’s
income and number of children under 18. SEE chart on
household size in Outline.

Health Insurance
premiums

DISREGARDED

Not disregarded!

Disregarded, including cost of Medicare premiums.*

Cash assistance
based on need -
PA, SSI

PA, SSI, WIC, Food Stamps, and support and maintenance assistance based on need and furnished EITHER in-kind by a non-
profit OR in cash or in kind by a regulated utility is disregarded.2

Unearned income

No general disregard, but if received Unemployment benefits,
may qualify for Trade Readjustment Allowance (TRA) if lost
job as result of import competition. TRA part of
Unemployment benefit is exem
received for training expenses.

ft if TRA allowance is

$20 disregarded for single or couple’s income, or for disabled child
living with parents. If unearned income is less than $20, balance
deducted from earned income.”

Dividends and interest earned on savings accounts, including
exempt Holocaust restitution accounts, does not count as income.
However, if interest is saved into the next month, it counts as a
resource. Eff. 7/1/04. Interest on certain resources that are
exempt only for 9 months after receipt DOES count as income.:
retroactive SSlI/Social Security; unspent state or local relocation

assistance, unspent EITC refund, state crime victim compensation®

Infrequent or
irregular income -
earned or
unearned

If less than $30 per calendar quarter of earned income or $60 per
calendar quarter of unearned income is received that is irregular
(unexpected) or infrequent received no more than once/quarter
and from a single source) - it is disregarded. If more is received,
NONE is disregarded.’® Same limit for individual or couple. ’

Child Support

First $50/mo. disregarded

Disregard one third of child support received by disabled or blind
child from absent parent

L MRG pg. 177; 18 NYCRR 360-4.6(a)(2)(vi)
2 MRG pg. 212; 18 NYCRR 360-4.6(a)(L)(vi), (viii), (ix),(X)

¥ MRG pg. 215
* MRG pg. 177
> MRG pg.181

® slight change from previous law, enacted in Social Security Protection Act of 2004,
U.S.C. § 1382a(b)(21) - (23); See Social Security Administration Program Operations Manual System (POMS) section SI 00810.410 NYS GIS 04/MA/027
"MRG pg. 177; 18 NYCRR 360-4.6(a)(2)(x)

Rev'd May 7, 2007 Valerie Bogart Selfhelp Community Services, Inc. Citations thanks to law student Kim Birnbaum, April 2006.

Public Law 108-203 [H.R. 743], signed Mar. 02, 2004, amending 42




MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

EARNED INCOME, LOANS, STUDENT INCOME/LOANS

Earned income

Deductions:
$90 from gross earnings

Deductions:
$90 from gross earnings

Deduct up to $175/mo per
child age 2+ or per
incapacitated adult. and
$200/mo per child under age
2.

Deduct balance of $20 unearned income disregard if not used up
on unearned income. Deduct 1* $65 of earned income ($65 total
for couple). Then deduct Impairment-Related Work Expenses for
disabled workers. Only half the remainder is countable income.
Also deduct reasonable work-related expenses for certified blind,
including mandatory payroll deductions, transportation, union dues,
guide dog ®

Also, if less than $10 of earned income received which is
unexpected or irregular, disregard it.

Self-employment

Count income after deducting business expenses

Earnings of
persons under age
21

Part-time earnin%s are fully disregarded whether part-time or
full-time student.

Full-time earnings of full-time student are disregarded for up
to 6 mo/year (summer earnings are disregarded)10

Full-time earnings of PART-time student are COUNTABLE.

Payments to dependent minor disregarded up to 6 mol/year if
derived through Job Training Partnership Act program.

Payments by program for training expenses also disregarded.

Effective January 1, 2005 income up to $1,410 per calendar
month, but not more than $5,670 per calendar year. Eff. 4/1/05
does not matter if student lives with parents or head of own
household.™

Child Care
(income)

$5/day per child disregarded for homemaker providing family
day care for other children."

Payments made for childcare for recipient of employment-
related or JOBS-related childcare & transitional child care are
disregarded.™

Educational grants
- Graduate
students

Grants for GRADUATE students only are not counted if use for educational purposes. Grants for living expenses are counted.™

Graduate assistantships - if school verifies that it is a grant, then treated as above. If school considers it employment, then earning

income disregards apply.™

® 18 NYCRR 360-4.6(a)(2)(iii)(iv) (v)(vi)
® 18 NYCRR 360-4.6(a)(3)(ii)
1018 NYCRR 360-4.6(a)(3)(ii)

" MRG pg. 180

2 MRG pg. 151, 211; 18 NYCRR 360-4.6)\(a)(3)(viii)
3 MRG pg. 151, 211; 18 NYCRR 360-4.6(a)(1)(xxiv)

* MRG pg. 155
> MRG pg. 156

Rev'd August 11, 2006 Valerie Bogart Selfhelp Community Services, Inc. Citations thanks to law student Kim Birnbaum, April 2006.




MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

Educational grants
- college students

Grants, scholarships, fellowships, and work-study disregarded.

expenses is exempt. *°

For VA Educational grants (Gl bill), only part for educational

Student Loans

Disregarded for college and graduate students.

Interest on loans is countable as income.’

Roomer/ Boarder
Income

Considered earned income.
Deduct $90/mo from room or
board income unless actual
expense more. *°

Considered earned income.
Deduct $15/mo if just rent
room and $60/mo if room
and board, unless actual
expense more."

Considered earned income if runs as a business - rooming or
boarding house, hotel. If informal rental of a room, it's unearned
income. Deduct $90/mo from room or board income unless actual
expense more.”

Bona Fide Loan

All bona fide loans from an institution or a non-legally responsible relative are exempt, including loans to family under Federal
Economic Opportunity Act. There must be a written agreement, signed by lender and the recipient, indicating intent to repay within
a specified time. Agreement must state how recipient intends to repay (specify with what property or future income). Remains
exempt as long as satisfies these requirements. Interest accrued is not exempt.21

1 MRG pg. 156, 187; 18 NYCRR 360-4.6(a)(1)(xviii)

" MRG pg. 156; 18 NYCRR 360-4.6(a)(1)(xix)
¥ MRG pg. 154; 18 NYCRR 360(a)(1)(xvii)

¥ MRG pg. 213
' MRG pg. 174

1 MRG pg. 150, 175; 18 NYCRR 360-4.6(a)(1)(xxv)
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MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

OTHER INCOME DISREGARDS

Americorps/
VISTA

Payments to volunteers in VISTA , Retired Senior Volunteer Program under the Domestic Volunteer Services Act,
Foster Grandparent disregarded as income and resources.
the Older Americans Act of 1965 is disregarded **

Assistance to an individual OTHER THAN wages or salaries under

Blood Plasma
Settlements

Payments received from class action for hemophilia patients infected with HIV by blood transfusion®

Census

Earnings for US Census are disregarded.**

Crime Victims
Assistance Funds

Not disregarded

Excluded in month received and for next 9 months®

Disaster Relief

World Trade Center or other federal, state, or local disaster relief is disregarded®

Earned Income tax
credit

Exempt in the month received and in the following month?’

Exempt in month received and for 9 months after month of receipt,
if after 3/2/04

Energy

Federal Energy Assistance Payments (HEAP)®

Foster care

Foster care payments received for care of foster children®

Gl Bill

Portion of military person’s pay deducted to fund GI bill*°

Hostile Fire Pay

Payment received while on active military duty disregarded31

HUD Block Grants

HUD Community Block Grants are disregarded®

2 MRG pg. 182
% MRG pg. 150

** MRG pg. 156, 181

* MRG 175; 18 NYCRR 360-4.6(a)(1)(iv)

% MRG 151, 175
" MRG pg. 152

28 18 NYCRR 360-4.6(a)(1)(iii)
% MRG pg. 152, 177, 211; 18 NYCRR 360-4.6(a)(1)(iv)

% MRG pg. 152, 177

3 MRG pg. 177
¥ MRG pg. 177
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MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

In-Kind Income

Goods and services provided in-kind by a person or organization who is not a legally responsible relative and who does not live in
the household are disregarded as income. 18 NYCRR § 360-4.3(3)

Insurance payments to repair or replace a disregarded

Payments exempt for 9 months after month of receipt only.

Insurance : S

avments resource (personal property) are exempt for indefinite time.
pay Interest on the payment also exempt.

. . . . 33

Job Corps Money receive by family for child enrolled in Job Corps
Native American Disregarded™
payments
Nazi, other Benefits received by Japanese-Americans, Aleuts, Pribiolof Islanders under wartime restitution laws.* Payments made to
Persecution individuals because of their status as victims of Nazi persecution - restitution or charitable payments. Interest earned on these
Payments accounts excluded as income eff. 7/1/04, but if retained into the following month, counts as a resource

PASS plan - Plan
to Achieve Self
Support

Not disregarded

Disabled or blind persons may set aside countable income in plan
to achieve self-support. Plan must be in writing and meet specific
criteria - refer to local independent living center.

Preventative
Housing Services

Payments made as Preventative Housing Service exempt®®

Real Property Sale

Proceeds of sale disregarded for reasonable period up to 6
months while reinvests proceeds

Must reinvest within reasonable time, not to exceed six months,
after receive proceeds

Relocation Assis-
ance - State or
Local

Not disregarded

Disregarded for 9 months following month of receipt37

Relocation
Assistance -
Federal

Disregarded®

Reverse mortgage

Reverse mortgage & reverse annuity mortgages borrowed
from equity in home are NOT counted as income OR
resources.

Reverse mortgage is disregarded as income. State MRG says
countable as a resource if retained beyond the month received.
However, this may be inconsistent with state law, SSL 131-x.
Reverse Annuity Mortgage payments are countable as income and
resource.

% MRG pg. 153

* MRG pg. 154, 178; 18 NYCRR 360-4.6(a)(1)(xxvii)
% 18 NYCRR 360-4.6(a)(1)(xxi)

% MRG pg. 154, 179, 18 NYCRR 360-4.6(a)(1)(xX)
3718 NYCRR 360-4.6(a)(2)(xxi)

¥ MRG pg. 152; 18 NYCRR 360-4.6(a)(1)(i)
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MEDICAID INCOME DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons under 21

Single Adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and children ONLY if using
disability budgeting).

Social Security or
SSI retroactive
lump sum

Not disregarded

Disregarded in month of receipt (MRG p. 180) and for 9 following
months (expanded from 6 months in 2004)

Tax refunds

Income tax refunds exempt in the month received and in the

following month.

Exempt in month received and in following month.

For disabled only, refunds of taxes paid on real estate or food
purchases are disregarded®

Federal child tax credit payments and earned income tax credits
are exempt for 9 months after month of receipt. (if received after
3/2/04)

Youth programs

Payments from Dept of Labor Youth Education, Employment

& Training Program “°

VA Benefits

Not disregarded

Medicaid excludes from eligibility and post-eligibility income
1) the portion of the VA Improved Pension resulting from
UME (Unreimbursed Medical Expenses)
2) VAP (Improved Pension) enhancements for being
"housebound" or “in need of aid and attendance.” *

Also, the reduced (limited) $90 VA pension is disregarded

Vietnam Veterans

Agent Orange Settlement Funds exempt and monthly allowances to some veteran’s children who have spina bifida*

SOURCE: NYS Dept. of Health Medicaid Reference Guide http://www.health.state.ny.us/nysdoh/medicaid/mrg/index.htm
And 18 NYCRR § 360

% MRG pg. 179
““MRG pg. 213

“1 20 C.F.R. §416.1103(a)(7) and (b)(1); State Medicaid Manual §3705(A); MRG pg 179, 233.

*2 MRG pg 157, 181; 18 NYCRR 360-4.6(a)(1)(xxii)
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Appendix 5

Medicaid Resource Disregards Chart
2007




MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons age 19-20

Single adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

BASICS

Resource
Level (2007)

One person - $4200
Two people - $5400
Three people - $6600

If person age 60+ in
household - $3000
If under age 60 - $2000

One person - $4200 Two people - $5400

(Resource limit is always 1 or 2 with this budgeting)

For disabled children, count only child’s own resources plus
amount of parents’ countable resources over $2000 if lives with 1
parent, and over $3000 if lives with 2 parents

Home and
Personal Property

Home disregarded if primary residence, personal property disregarded. Size of home unlimited (may be a 4-family or more), even
if income-producing, as long as it is primary residence of applicant (rental income may be counted as income, after deducting
expenses).! Contiguous property to home is exempt for SSl-related (disabled/aged) only, not for other categories.”

As of Jan. 1, 2006, if equity value of home is more than $750,000, client is not eligible for all home care services, nursing home

services, and adult day care, unless the Medicaid recipient’'s spouse, minor or disabled child lives in the home, or unless denial of
Medicaid would cause an undue hardship and there is a legal impediment that prevents accessing equity in the home. A reverse
mortgage may reduce the home equity.®

Car

One car*

One car with fair market
value up to $4650. If worth
more, then value over $4650
counted toward resource
level °

One car any value is exempt if a member of household uses it. If
no one uses it, fair market value over $4500 counted toward
resource level. 2™ car exempt if medical need for it.°

Child’'s Savings
Account

One savings account per
child under $500 exempt if
accumulated from gifts from
non-legally responsible
relatives or from child’s own
earnings ’

Not applicable

Same $500 exemption as first column.®

Additionally, a child’s own savings are NEVER counted in budget
of a disabled parent if using disability budgeting. °

! State regulation that used to limit size of homestead to 4-family or less were removed from 18 NYCRR 360-1.4(f). See July 10, 1996 State Register. The
SSl rules have no such limit, so New York Medicaid cannot.
%18 NYCRR 360(b)(2)(i)

¥ SSL 366, subd. 2(a)(1). 06 OMM/ADML pp. 24-25.

* MRG pg. 286
> MRG pg. 286
® MRG pg. 286
"MRG pg. 313

8 18 NYCRR 360(b)(5)
® MRG pg. 252 & 321; 18 NYCRR 360-4.6(a)(5)
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MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child Single adults & Childless
under 21, Couples Over 21 and Not
Persons age 19-20 Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

Bona Fide Loan

All bona fide loans from an institution or a non-legally responsible relative exempt, including loans to family under Federal
Economic Opportunity Act. There must be a written agreement, signed by lender and the recipient, indicating intent to repay within
a specified time. Agreement must state how recipient intends to repay (specif¥ with what property or future income). Remains
exempt as long as satisfies these requirements. Interest accrued not exempt.™°

Student Loans Disregarded for college and graduate students.

Interest on loans is countable as income. **

Student grants,
scholarships,
fellowships

Eff 6/1/04, if used for tuition and fees, not for food, clothing,
shelter, excluded from income and as a resource for 9 months
following month of receipt **

LIFE INSURANCE AND BURIAL ARRANGEMENTS

Life Insurance resource level

Not disregarded - Cash Surrender Value counted toward

If face value of policy(ies) are $1500 or less™®, face value counts
toward $1500 burial fund (see below). If face value under $1500,
then cash surrender value up to $1500 is exempt as a burial fund
(see below). If cash value is over $1500, excess amount is applied
against the reqular resource limit."*

Burial Fund (bank

Separate account up to $1500 ($3000 for a disabled couple) is
disregarded.” Interest accrued is also disregarded. BUT if
applicant also has life insurance, the cash surrender value of life

account, stock, Not disregarded insurance and burial fund must together equal less than $1500, not

etc. designated as counting interest accrued after applied for Medicaid.*®

burial fund) Irrevocable pre-paid funeral agreement may limit right to have
burial fund - see below. May have $1500 burial fund for spouse,
even if not applying for Medicaid.

Irrevocable pre- Disregarded of ANY VALUE if agreement is for burial of Same - may have agreement of any value. Butif agreement

paid funeral applicant.”’ provides for “non-burial space items” worth more than $1500,

agreement for agreement is fully exempt, but applicant may not also have a burial

APPLICANT fund. See Burial Plot box below for definition of “non-burial space

items”*®

1 MRG pg. 313 (ADC), 321 (SSI), 329 (S/CC); 18 NYCRR 360-4.6(b)(10)

' MRG pg. 315

2 MRG pg. 322; 18 NYCRR 360-4.6(a)(xviii)
13 18 NYCRR 360-4.6(b)(2)(ii)

“ MRG pg. 264;

1518 NYCRR 360-4.6(b)(1)(ii)

* MRG pg. 300-302

" MRG pg. 313

¥ MRG pg. 303
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MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons age 19-20

Single adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

Irrevocable pre-
paid funeral
agreement for
family members

A funeral agreement worth up to $1500 per “immediate family
member” not applying for Medicaid is disregarded - see

definition in Burial Plot below™®

May pre-purchase burial space items for immediate family
members only, not non-burial space items. See Burial Plot below.

Burial plot

Burial plot and burial space items for applicant/recipient and for “immediate family members” are exempt --includes spouse, minor
AND adult children, stepchildren, siblings & their spouses, parents & step-parents, even if not living in same household. See MRG

p. 303.3

“Burial space items” are the gravesite, casket, crypt, urn, cost of opening/closing grave, headstone, engraving.

“Non-burial space items” are flowers, hearse, clergy, death notices, funeral service & supervision for visitation,
dressing/cosmetology, custodial care of the gravesite.

OTHER DISREGARDS

Americorps/

Payments to volunteers in VISTA , Retired Senior Volunteer Program under the Domestic Volunteer Services Act,

VISTA Foster Grandparent disregarded as income and resources®
Blood Plasma Payments received from class action for hemophilia patients infected with HIV by blood transfusion
Settlements

Business or Trade
& Income-
Producing Real
Property

If income-producing real
property produces a net
return of 6% or more, the first
$12,000 of ecguity is
disregarded.?

Only business property -
machinery, tools, etc, is
disregarded. Real property
is not disregarded unless
home.

Equity value of trade or business is disregarded, including any real
property and liquid resources used to operate business. For
income-producing not used in a trade or business , only the first
$12,000 of equity is disregarded if produces net return of 6% or
more

Disaster Relief

World Trade Center or other federal, state, or local disaster relief is disregarded®

Energy

Federal Energy Assistance Payments®

Foster care

Foster care payments received for care of foster children®

Hostile Fire Pay

Payment received while on active military duty disregarded®

7

HUD Block Grants

HUD Community Block Grants are disregarded®®

Y MRG pg.
* MRG pg.
* MRG pg.
2 MRG pg.
% MRG pg.

313
313, 318
278
278

% MRG pg.

. 318; 18 NYCRR 360-4.6(b)(11)
307; 18 NYCRR 360-4.6(a)(1)(iii)

% 18 NYCRR 360-4.6(a)(1)(iv)

" MRG pg. 307
% MRG pg. 307

316, 329; 18 NYCRR 360-4.6(xiv), (xi), (xii)
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MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons age 19-20

Single adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

Native American
payments

Disregarded®

IRA or Pension
plan of ineligible
spouse or parent

Not disregarded

Pension funds belonging to an Ineligible or non-applying legally
responsible relative (spouse of applicant or parent of minor
disabled child) held in an IRA or work-related pension plan or
Keogh (for self-employed) are disregarded. But amounts
disbursed from pension fund are income.*

IRA or Pension
plan of applicant -
and retirement
annuities

Not disregarded

Retirement funds in annuity, IRA, Keogh, etc. are NOT countable
as a resource and need not be cashed in IF the applicant is
entitled to periodic payments (begins at age 59-1/2 or when
disabled). For the exemption, they must apply for periodic
payments -- even before IRS requires them to at age 70.5.
Payments count as income. Once in payment status, the principal
in the retirement fund is not a countable resource. Payments must
be of sufficient amount that is actuarially sound - amortized over
life expectancy.®

Annuity must be irrevocable, with no right to withdraw the principal.
Payments must be made that are actuarially sound.

Persecution
Payments

Benefits received by Japanese-Americans, Aleuts, Pribolof Islanders under wartime restitution laws.** Payments made to
individuals because of their status as victims of Nazi persecution - restitution or charitable payments.*

PASS plan - Plan
to Achieve Self
Support

Not disregarded

Disabled or blind persons may set aside countable income in plan
to achieve self-support. Plan must meet specific criteria - refer to
local independent living center.®*

Preventative
Housing Services

Payments made as Preventative Housing Service exempt®

2918 NYCRR 360-4.6(b)(12)

%' MRG pg. 320

3 Matter of Arnold S, Fair Hearing No. 3701203H (May 28, 2002)(available on www.wnylc.net in fair hearing database. Note there is a dispute about which

tables to use to determine the amount of the periodic payment.

The IRS Minimum Distribution Tables for IRAs are more favorable and require smaller

payment amounts,. The federal tables issued by the former Medicaid agency, HCFA, regarding life estates, which are copied in state directive 96 ADM-8,

are less favorable, requiring higher payments.

or regulation on the issue.
%218 NYCRR 360-4.6(b)(3)(6)
% MRG pg. 315(ADC), 320(SSI) & 328(S/CC)

% MRG pg. 320
% MRG pg. 315, 321

Most local districts in NYS require use of the latter tables in 96-ADM-8, but there is no binding state ruling
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MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons age 19-20

Single adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

Relocation
Assistance -
Federal

Disregarded®

Reverse mortgage

Reverse mortgage & reverse annuity mortgages borrowed from
equity in home are NOT counted as income OR resources.

Reverse mortgage is disregarded as income. State MRG says
countable as a resource if retained beyond the month received.
However, this may be inconsistent with state law, SSL 131-x.
Reverse Annuity Mortgage payments are countable as income
and resource.

Vietnam Veterans

Agent Orange Settlement Funds exempt and monthly allowances to some veteran’s children who have spina bifida®’

TIME LIMITED RESOURCE DISREGARDS

Earned Exempt in the month received and in the following month*®® If received after 3/1/04, disregarded for 9 months®
Income Tax Credit
Income tax Exempt in the month Exempt in the month Exempt in the month received and in the following month*?
refunds received and in the following | received and in the following

month™* month™**

Insurance payments to repair or replace a disregarded Payments exempt for 9 months, and another 9 months for good
Insurance . . Al
payments resource (personal property) are exempt for indefinite time. cause, after month of receipt.

Interest on the payment also exempt.*

Real Property Sale

Proceeds of sale disregarded
for reasonable period up to 6
months while reinvests
proceeds™®

Proceeds of sale disregarded for reasonable period up to 6
months while reinvests proceeds*

. 321, 329

. 322
. 317
.320.1
. 323

. 327; 18 NYCRR 360-4.6(b)(8)

pg. 314 (ADC) & 328 (S/CC)
* POMS SI 01130.630 & MRG pg. 323

*> MRG pg. 317
** MRG pg. 323.

. 317(ADC), 329.1 (S/CC); 18 NYCRR 360-4.6(b)(9)

SSl rule is 3 months. 18 NYCRR 352.23(b)(7). SSA POMS S101130.110. 1) “Using” the proceeds includes obligating them by contract

as well as actually paying them out." B(3)(b). 2) If the funds are not timely used, "The exclusion of the unused funds will be revoked retroactively to the
date of their receipt." (B)(c)(3).
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MEDICAID RESOURCE DISREGARDS CHART (2007)

Parent/caretaker of child
under 21,
Persons age 19-20

Single adults & Childless
Couples Over 21 and Not
Disabled

Disabled adults & age 65+ (and disabled children ONLY if
using disability budgeting)

Relocation
Assistance - State
or Local

Not disregarded

Excluded for 9 months following month of receipt , but interest
earned on this amount counts as income®’

Social Security Not disregarded Disregarded for 9 months following month of receipt. (increased
retro-active lump from 6 months if received after 3/2/04)*

sum

Crime Victims Not disregarded Excluded for 9 months following month of receipt, but interest
Assistance Funds earned on this amount counts as income™

VA Benefits Not disregarded Retroactive VA awards for Aid and Attendance, unusual medical

expenses are exempt in month received and in the following
month®

*" MRG pg. 323; 18 NYCRR 360-4.6(b)(2)(vii)
8 18 NYCRR 360-4.6(b)(2)(v)
918 NYCRR 360-4.6(b)(2)(vi), MRG p. 323

*® MRG pg. 322
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Appendix 6

State of New York Department of
Health Administrative Directive
04 OMM [/ ADM 7

Citizenship and Alien Status Requirements for
the Medicaid Program




.Q STATE OF NEW YORK
DEPARTMENT OF HEALTH

Corning Tower The Governor Nelson A. Rockefeller Empire State Plaza Albany, New York 12237
Antonia C. Novello, M.D., M.P.H., Dr. P.H. Dennis P. Whalen
Commissioner Executive Deputy Commissioner
ADMINISTRATIVE DIRECTIVE TRANSMITTAL: 04 OMM/ADM-7
TO: Commissioners of DIVISION: Office of Medicaid
Social Services Management

DATE: October 26, 2004

SUBJECT: Citizenship and Alien Status Requirements for the Medicaid
Program

SUGGESTED
DISTRIBUTION: | Medicaid Staff

Temporary Assistance Staff
Legal Staff

Fair Hearing Staff

Staff Development Coordinators

CONTACT
PERSON: | Bureau of Local District Support
Upstate: (518) 474-8216
NYC: (212) 268-6855

ATTACHMENTS: | See Appendix 1 for a listing of attachments
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Attachment A-1 Agency Letter Request for Social Security Number

Attachment A-2 Social Security Number Attestation Form

Attachment B-1 PRUCOL Narrative

Attachment B-2 Documentation Guide For PRUCOL Alien Categories

Attachment C Aliens: Qualified/PRUCOL: Alien/Citizenship Codes(ACI
Codes)

Attachment D-1 Documentation Guide Immigrant Eligibility for Health
Coverage in New York State

Attachment D-2 Secondary Documentation of U.S. Citizenship

Attachment D-3 Key to 1-766, 1-688B Employment Authorization Documents
(EAD)

Attachment D-4 Key to 1-94 Arrival Departure Record

Attachment E-1 DSS 3955-Certification of Treatment for Emergency

Medical Condition (Upstate) (9/04)



Date: October 26, 2004
Trans. No. 04 OMM/ADM-7 Page No.3
1. PURPOSE

The purpose of this Office of Medicaid Management Administrative
Directive (OMM/ADM) is to provide local Departments of Social Services
(LDSS) with a comprehensive document that clarifies and defines the
various types of immigration statuses. This ADM outlines the
citizenship/immigration documentation requirements for individuals in
the Medicaid program, and provides specific desk aids that identify the
United States Citizenship and Immigration Services (USCIS) codes which
are important to the eligibility worker when determining the
appropriate Medicaid coverage to be provided. In addition, this
directive also defines otherwise eligible immigrants who are
“Permanently Residing in the United States Under Color of Law” (PRUCOL)
and those immigrants who are in satisfactory immigration status.

BACKGROUND

The Personal Responsibility and Work Opportunity Reconciliation Act of
1996, P.L.104-193 (PRWORA-Welfare Reform) substantially restricted
immigrants” eligibility for means-tested benefits programs, including
Medicaid.

Prior to PRWORA, immigrants were eligible for full Medicaid coverage
only if they were lawfully admitted for permanent residence or
permanently residing in the United States under color of law (PRUCOL
immigrants). The PRWORA created new eligibility criteria for
immigrants. The previous “PRUCOL” categories were no longer relevant
to determining an immigrant’s eligibility for benefits. After the
enactment of Welfare Reform, states could choose to cover the cost of
these benefits with state-only money. New York opted not to do so, with
certain exceptions, and enacted a statute conforming to the federal act
(Social Services Law (SSL) Section 122).

On June 5, 2001, the New York State Court of Appeals decision, Aliessa
v. Novello, held Social Services Law Section 122 unconstitutional to
the extent it denied Medicaid to lawful permanent residents and persons
“permanently residing under color of law” (PRUCOL). The Aliessa
decision restored Medicaid coverage in New York State to both lawful
permanent residents who came to the United States on or after August
22, 1996 and PRUCOLs regardless of when they entered the U.S. As a
result of the ruling, New York must now provide Medicaid coverage to
lawful immigrants who meet the Medicaid program’s other eligibility
criteria. The Aliessa decision does not cover undocumented immigrants
or other temporary nonimmigrants (i.e., short term visa holders;
foreign students; tourists) who remain eligible only for the treatment
of an emergency medical condition.

Therefore, the local Departments of Social Services were notified that
effective June 1, 2001, State and local Medicaid eligibility, for
otherwise eligible immigrants, was no longer dependent on whether the
immigrant was a qualified or non-qualified immigrant or the date on
which the immigrant entered the United States.

As a result of the Aliessa decision, districts must not deny, reduce or
discontinue qualified immigrants®™ and PRUCOL immigrants® eligibility
for Medicaid, Family Health Plus or Child Health Plus A based on SSL
Section 122.
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Trans.

October 26, 2004

No. 04 OMM/ADM-7 Page No. 4

PROGRAM IMPLICATIONS

This ADM explains the categories of immigrant and nonimmigrant statuses
that local district eligibility workers need to know and understand in
order to determine which Medicaid eligibility coverage is available to
the applicant. Specific definitions of common immigration
categories/terms and USCIS coding are essential tools that will aid the
eligibility worker. Clarification of the Welfare Management System
(WMS) process for authorizing Medicaid benefits to non-citizen
applicants is important for workers to understand so as to insure
proper reimbursement of State and/or federal shares.

Immigrants who are “qualified immigrants” (as defined in the definition
section of this directive) and who are otherwise eligible, may receive
full Medicaid benefits with Federal Financial Participation (FFP). In
addition, otherwise eligible qualified immigrants who entered the
United States on or after August 22, 1996 and who, prior to Aliessa,
were eligible for Medicaid only after five years, can be eligible for
full Medicaid benefits with State and local funds. In addition,
otherwise eligible immigrants who are PRUCOL can be eligible for full
Medicaid benefits with State and local funds. Temporary nonimmigrants
and undocumented immigrants are not PRUCOL and continue to be limited
to Medicaid coverage for care and services necessary for the treatment
of an emergency medical condition.

Two groups of immigrants, given special exemption under SSL Section
122(1)(c), will continue to receive full Medicaid benefits with State
and local funds to the extent they are otherwise eligible: 1.)
Immigrants who, on August 4, 1997, were residing in certain residential
facilities and receiving Medicaid based on a determination that they
were PRUCOL; and 2.) Immigrants who, on August 4,1997, had been
diagnosed with AIDS, as defined in Section 2780(1) of the Public Health
Law, and were receiving Medicaid based on a determination that they
were PRUCOL.

For some immigrants the United States Citizenship and Immigration
Services (USCIS) (formerly the Bureau of Immigration and Naturalization
Services [INS]) requires an Affidavit of Support (1-864). An Affidavit
of Support is a USCIS form signed by an immigrant”s sponsor. In the
Affidavit of Support, the sponsor promises to financially support the
immigrant 1If the USCIS allows the immigrant into the country.
Presently, neither sponsor deeming nor sponsor liability is being used
in the New York State Medicaid Program. The sponsor’s income is not
currently counted toward the immigrant applying for health coverage,
nor is New York State requiring sponsors to repay Medicaid for services
used by the immigrant. However, NYS Medicaid may implement these
provisions at a future date.

NOTE: The provisions of this directive do not apply to pregnant women.
A woman with a medically verified pregnancy is not required to document
citizenship or immigration status for the duration of her pregnancy,
through the last day of the month in which the 60-day postpartum period
ends.
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1V. REQUIRED ACTION

This directive provides the necessary tools a Medicaid eligibility
worker needs to properly determine a Medicaid applicant/recipient’s
immigration status. By becoming familiar with the United States
Citizenship and Immigration Services (USCIS) documents and codes,
definitions, and the Welfare Management System’s(WMS) Alien/Citizenship
(ACI) Codes, Coverage Codes and State/Federal Charge Codes, a worker
will be able to effectively determine a citizen’s or immigrant’s
eligibility for Medicaid.

All legal immigrants are eligible for Medicaid, Family Health Plus and
Child Health Plus A, as long as the applicant meets the other
eligibility requirements of the program and have “satisfactory
immigration status”. The Federal definition of “satisfactory
immigration status” is an immigration status that does not make the
individual ineligible for benefits under the applicable program.

Examples of individuals who are said to be in “satisfactory immigration
status™ are:

e U.S. Citizens;
e Nationals;
e Native Americans;

e Immigrants lawfully admitted for permanent residence (LPR) and
immigrants known as “qualified immigrants”; and

e Immigrants permanently residing in the United States under color
of law (PRUCOL).

Only two groups of immigrants are ineligible for “full” Medicaid. Those
are:

e Undocumented immigrants (i.e. persons with no USCIS paperwork)

e Temporary nonimmigrants (i.e. short term visa holders, foreign
students, tourists)

However, providing they meet the other eligibility criteria,
undocumented immigrants and temporary nonmmigrants may be eligible for
the treatment of an emergency medical condition.

Districts must accept and process new and pending Medicaid applications
submitted by or on behalf of all persons in satisfactory immigration
status, including PRUCOL immigrants and immigrants formerly subject to
the five-year rule. These Medicaid applications must be processed
within the time frames specified in 18 NYCRR 360-2.4, which requires
the social services district to make a Medicaid eligibility
determination within 30, 45, or 90 days depending upon the applicant’s
eligibility category, and Section 365-a (6) of the Social Services Law,
which directs the district to provide prenatal care assistance program
Medicaid benefits presumptively to eligible pregnant women.
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A. DEFINITIONS

This section provides or lists definitions for immigration statuses,
immigration-related terms and public benefit terms that appear
repeatedly throughout this directive.

ACTIVE MILITARY DUTY: The term “active military duty” applies to
individuals in current full-time service in the Army, Navy, Air
Force, Marine Corps, or Coast Guard. Members of the National Guard
are not included in this definition.

ALIEN: The term “alien” means any person not a citizen or national
of the United States. For the purposes of this directive, the term
“immigrant” has the same meaning as the term “alien.

BATTERED IMMIGRANT: The term “battered immigrant” applies to certain
individuals based on the fact that s/he was battered or subjected to
extreme cruelty by a spouse or parent and who have been granted, or
found prima facie eligible for relief under the Violence Against
Women Act of 1994(P.L. 103-322).

EMERGENCY MEDICAL CONDITION: The term “emergency medical condition”
means a medical condition (including emergency labor and delivery)
manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate medical
attention could reasonably be expected to result in:

-placing the person’s health in serious jeopardy;

-serious impairment to bodily functions; or

-serious dysfunction of any bodily organ or part.

Treatment of emergency medical conditions does not include care and
services related to an organ transplant procedure.

NATIONAL: A “national” is a person, who is not a U.S. citizen, but
who owes permanent allegiance to the United States and may enter and
work in the U.S. without restriction. A “npational” who is otherwise
qualified may, if he becomes a resident of any State, be naturalized
upon completing the applicable requirements. Examples of nationals
are: (1) persons born In American Samoa and Swain’s Island after
December 24, 1952; and (2) residents of the Northern Mariana Islands
who did not elect to become U.S. citizens.

NATIVE AMERICAN BORN IN CANADA: A Native American born in Canada may
freely enter and reside in the United States and is considered to be
lawfully admitted for permanent residence if he or she is of at
least one-half Native American Indian blood. As such, he or she is
a qualified immigrant. This does not include a non-citizen spouse
or child of such Native American or a non-citizen whose membership
in an Native American Indian tribe or family is created by adoption,
unless such person is at least 50 percent Native American Indian
blood.



Date:

Trans.

October 26, 2004

No. 04 OMM/ADM-7 Page No. 7

NONIMMIGRANT: A “nonimmigrant” is defined as an individual who has
been granted a nonimmigrant status that allows him or her to remain
in the U.S. temporarily for a specific purpose. There are more than
two dozen nonimmigrant categories, each of which has specific
requirements concerning the purpose of the individual’s stay in the
U.S. Most nonimmigrant categories require as a condition of the
status that the individual have the intent of returning to a
residence abroad.

PRUCOL (Permanently Residing Under Color OF Law): Any immigrant who
is permanently residing in the United States with the knowledge and
permission or acquiescence of the United States Citizenship and
Immigration Services (USCIS)(formerly the Immigration and
Naturalization Services [INS]) and whose departure from the
United States the USCIS does not contemplate enforcing.

QUALIFIED IMMIGRANT: For the purposes of this directive, the term
“qualified immigrant” has the same meaning as the term “qualified
alien”, as used in the federal PRWORA (Welfare Reform). Qualified
immigrants are immigrants who usually live and work in the United
States with the permission of the United States Citizenship and
Immigration Services (USCIS).

SATISFACTORY IMMIGRATION STATUS: The term “satisfactory immigration
status” is defined as an immigration status that does not make the
individual ineligible for benefits under the applicable program.

All qualified immigrants and PRUCOL immigrants are individuals said
to be in satisfactory immigration status, as are citizens, Native
Americans and nationals. The only groups excluded are undocumented
immigrants and temporary nonimmigrants.

SPECIAL NONIMMIGRANT: Some categories of “special” nonimmigrant
statuses allow the status (visa) holder to work in the United States
and eventually adjust to lawful permanent residence status. These
categories allow the individual to apply for adjustment to Lawful
Permanent Resident (LPR) status after he or she has had the non-
immigrant status for a period of time.

TEMPORARY NONIMMIGRANT: A temporary nonimmigrant is an immigrant
who has been allowed to enter the United States for a specific
purpose and for a limited period of time. There are more than two
dozen nonimmigrant categories, each of which has specific
requirements concerning the purpose of the individual’s stay in the
U.S. Examples include tourists, students, and visitors on business
or pleasure.

UNDOCUMENTED IMMIGRANT: Undocumented immigrants are immigrants who
do not have the permission or acquiescence of the United States
Citizenship and Immigration Services (USCIS) to remain in the United
States. They may have entered the United States legally but have
violated the terms of their status, e.g., over-stayed a visa, or
they may have entered without documents.
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UNITED STATES CITIZEN: For the purposes of qualifying as a United
States citizen, the United States includes the 50 states, the
District of Columbia, Puerto Rico, Guam, U.S. Virgin Islands and the
Northern Mariana Islands. Nationals from American Samoa or Swain’s
Island are also regarded as United States citizens for the purpose
of Medicaid eligibility.

VETERAN: The term veteran means a person who served iIn the active
military, naval or air service of the United States who fulfilled
the minimum active duty service requirements and was honorably
discharged or released, not on account of immigration status.

VICTIMS OF A SEVERE FORM OF TRAFFICKING: A “victim of a severe form
of trafficking” is defined as anyone who:

1) has been subjected to a “severe form of trafficking in
persons” which is defined as “sex trafficking in which a
commercial sex act is induced by force, fraud, or coercion, or
in which the person induced to perform such act has not
attained 18 years of age; or the recruitment, harboring,
transportation, provision, or obtaining of a person for labor
or services, through the use of force, fraud or coercion for
the purpose of subjection to involuntary servitude, peonage,
debt bondage, or slavery; and

2) has not attained the age of 18 years or who is the subject of
a certification issued by the federal government pursuant to
Section 107(b)(1)(E) of the Victims of Trafficking and
Violence Protection Act of 2000 (P.L. 106-386).

DOCUMENTATION AND VERIFICATION REQUIREMENTS

This directive will instruct social services district workers
regarding the types of documentation that can be used to establish a
Medicaid applicant’s or recipient’s immigration status and the
individual’s eligibility for Medicaid. This documentation is fully
outlined in the “Documentation Guide, Immigrant Eligibility for
Health Coverage in New York State”, which is Attachment D-1 to this
directive. As a general rule, U.S. citizens, nationals, Native
Americans, qualified immigrants and PRUCOL applicants for Medicaid
must provide appropriate documentation of their citizenship or
satisfactory immigration status. In addition to the standard
Medicaid eligibility questions regarding income, resources, family
composition and living arrangements, the Medicaid program must ask
an immigrant to verify his or her satisfactory immigration status.
Such individuals must also sign a declaration, under penalty of
perjury, that they are U.S. citizens, nationals, Native Americans,
qualified or PRUCOL immigrants and must provide, or apply for, a
Social Security Number or proof that s/he has applied for one, or
tried to apply for a Social Security Number.

NOTE: [Immigrant parents applying for Medicaid for citizen children
do not have to supply any information about their own immigration
status. Parents only have to prove that the child is a U.S.
citizen. Pregnant women are not required to document their
immigration status, complete the citizenship declaration, or provide
a Social Security Number. In the month following the month in which
the 60 day postpartum period ends, the women must meet these and all
other applicable requirements in order to remain Medicaid eligible.
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C. ELIGIBILITY FOR MEDICAID BENEFITS: CITIZENS, NATIONALS AND NATIVE

AMERICANS

1. CITIZENS

Natural born citizens and individuals who acquire citizenship
through naturalization and who are residents of the State of New
York may receive Medicaid benefits, if otherwise eligible. For
the purposes of qualifying as a United States citizen, the United
States includes the 50 states, the District of Columbia, Puerto
Rico, Guam, U.S. Virgin Islands and the Northern Mariana Islands.
Nationals from American Samoa or Swain’s Island are also regarded
as United States citizens for the purpose of Medicaid
eligibility.

The following are examples of items which constitute primary
documentation of U.S. citizenship (See Attachment D-1 to this
directive):
e U.S. Birth Certificate
e U.S. Passport
e Naturalization Papers or Certificate (N-550 or N-570)
e Consulate Report of Birth Abroad (FS-240)
e Certification of Report of Birth (DS-1350)
e U.S. Citizen I.D. Card (1-197 or 1-179)
e Information from a primary source Federal agency (such as
SSA) verifying U.S. as place of birth
e Religious document such as baptismal record, recorded
within 3 months of age showing the ceremony took place in
the U.S.

Many elderly individuals born in rural areas of the United States
have particular difficulty in documenting their place of birth.
Districts must provide assistance to such persons in exploring
all possible sources of primary and secondary verification before
denying such individuals on the basis of citizenship status.

When primary  documentation is not available, secondary
documentation must be obtained. At least two secondary documents
are needed to establish United States citizenship.

The following are examples of items which constitute secondary
documentation of U.S. citizenship:

a.) Letter of No Record: This is a letter that indicates an
attempt was made to find a birth certificate. It is issued
by the State where the individual was born stating the name,
date of birth, years searched for a record and that there is
no birth certificate on file for the person; AND,

b.) One other document showing place of birth in the U.S. such
as:

e Census record*

e Certificate of circumcision*
e Early school record*

e Family Bible record*
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2.

e Doctor’s record of post-natal care*

e A notarized affidavit from a blood relative familiar with
the circumstances of the birth, i1.e. a parent, aunt,
uncle, sibling.

e A delayed birth certificate filed more than one year after
birth listing the documentation used to create it. It
must be signed by the attending physician or midwife or
list an affidavit by the parent(s) or show early public
school records.

*Any of this documentation MUST be a record showing the date
and place of birth and created within the first five years of
life.

(Please refer to Attachment D-2 “Secondary Documentation of
U.S. Citizenship”.)

NATIONALS

All U.S. citizens are also called nationals of the United States,
but some individuals who are U.S. nationals are not U.S.
citizens. When the U.S. acquired certain island territories,
Congress provided for the inhabitants of these territories to be
citizens of their own islands, and nationals of the United
States. Noncitizen nationals owe permanent allegiance to the U.S
and may enter and work in the U.S. without restriction. At
present, noncitizen nationals include only (1) certain citizens
of American Samoa and Swain’s Island, and (2) residents of the
Northern Mariana Islands who did not elect to become U.S.
citizens.

NATIVE AMERICANS

Native Americans born in the United States are citizens of the
United States, and will have the same types of documentation as do
other citizens.

A non-citizen member of a federally recognized tribe or a native-
American who is at least fifty percent Native American Indian
blood and who was born in Canada may be eligible for Medicaid
benefits.

A Native American born in Canada may freely enter and reside in
the U.S. and is considered to be lawfully admitted for permanent
residence if she/he is of at least one-half Native American
Indian blood. As such, she/he is a qualified immigrant. This
does not include a non-citizen spouse or child of such Native
American or a noncitizen whose membership in a Native American
Indian tribe or family is created by adoption unless such person
is at least fifty percent Native American Indian blood.
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The following items can be used to verify Native American or
federally recognized tribal membership:

Native Americans born in Canada:
e Birth or baptismal certificate issued on a reservation;
e Tribal records;

e Letter from the Canadian Department of Indian Affairs;
or

e School records.
Non-citizen member of federally recognized tribe:

e Membership card or other tribal document; or
e Confirmed by contact with tribal government.

D. ELIGIBILITY OF IMMIGRANTS FOR MEDICAID BENEFITS: QUALIFIED
IMMIGRANTS

As a result of the Aliessa v. Novello court decision, all qualified
immigrants regardless of their date of entry into the United States,
can be eligible for Medicaid provided they meet all other
eligibility requirements. The only difference is that Federal
Financial Participation (FFP) should be claimed for some groups but
must not be claimed for others until they have resided in the United
States as qualified immigrants for five years.

e Qualified immigrants who entered the U.S. prior to August 22,
1996 receive full Medicaid coverage with Federal Financial
Participation (FFP);

e Certain qualified immigrants who entered the U.S. on or after
August 22, 1996 receive Medicaid coverage with FFP; and

o Certain qualified immigrants who entered the U.S. on or after
August 22, 1996, receive Medicaid coverage with State and local
funds (FNP) until they have resided in the U.S. as qualified
immigrants for five years.

Therefore, to assure proper claiming it is imperative that local
department of social service staff determine and enter into the
Welfare Management System (WMS) the correct Date of Entry (DOE).

Qualified immigrants include the following: (See Attachment D-1)
e Persons lawfully admitted for permanent residence;
e Persons admitted as refugees;
e Persons granted asylum;
e Persons granted status as Cuban and Haitian entrants;
e Persons admitted as Amerasian immigrants;
e Persons whose deportation has been withheld;
e Persons paroled into the United States for at least one year;
e Persons granted conditional entry;

e Persons determined to be battered or subject to extreme
cruelty in the United States by a family member;

e Victims of trafficking; or

e Veterans or persons on active duty in the Armed Forces and
their immediate family members.
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1.

QUALIFIED IMMIGRANTS WHO ENTERED THE U.S. PRIOR TO AUGUST 22, 1996:

A qualified immigrant who entered the United States prior to August
22, 1996, may receive all care and services available under the
Medicaid program, provided he or she is determined to be otherwise
eligible. This provision includes individuals who attained
qualified immigrant status subsequent to August 22, 1996, and who
can demonstrate to the district’s satisfaction that they
continuously resided in the United States until attaining qualified
immigrant status. Federal Financial Participation (FFP) should be
claimed for Medicaid provided to these qualified immigrants.

QUALIFIED IMMIGRANTS WHO ENTERED THE U.S. ON OR AFTER AUGUST 22,
1996 AND ARE IN CERTAIN CATEGORIES EXEMPT FROM THE FEDERAL FIVE YEAR
BAN ON MEDICAID:

The following qualified immigrants who entered the United States on
or after August 22, 1996, may receive all care and services
available under the Medicaid program, provided they are determined
to be otherwise eligible.

e Persons who have been granted asylum under Section 208 of the
INA;

e Persons for whom deportation has been withheld under Section
243(h) or 241 (b) (3) of the INA;

e Persons who are Cuban and Haitian entrants (as defined in
Section 501(e) of the Refugee Education Assistance Act of
1980);

e Qualified immigrants lawfully residing in the State who are on
active duty in the armed forces, or who have received an
honorable discharge from the armed forces and their spouses
and unmarried dependent children, who are also qualified
immigrants.

NOTE: Non-citizen veterans and Active Duty Military
personnel and their spouses and children are exempt from
most of the immigration status related restrictions under
the Personal Responsibility and Work Opportunity
Reconciliation Act (PRWORA). For example they are eligible
for Supplemental Security Income (SSI) and Food Stamps and
are exempt from the five year ban.

e Refugees under Section 207 of the INA (including Amerasian
immigrants admitted under the provisions of Public Law 100-
202).

e Victims of a severe form of trafficking are qualified
immigrants who receive Medicaid to the same extent as
refugees. A comprehensive discussion of this group is set
forth at Section “D.4.” of this directive.

Federal Financial Participation (FFP) should be claimed for Medicaid
provided to these qualified immigrants.
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3.

ALL OTHER QUALIFIED IMMIGRANTS WHO ARE NOT IN THE ABOVE TWO GROUPS:

This group of qualified immigrants may receive all care and services
available under the Medicaid program, provided s/he is determined to
be otherwise eligible. However, for these individuals their Date of
Entry (DOE) will determine whether or not Federal Financial
Participation (FFP) is available. During their first five years in
the U.S. with a status as qualified immigrant, FFP is not available.
The cost of their Medicaid coverage will be born solely by State
and local shares (50% State/50% local). Once a qualified immigrant
in this group has resided in the United States as a qualified
immigrant for a period of five years, FFP will become available.
This means the federal government will pay a share of their Medicaid
costs. The shares are generally split 50%Federal/25%State/25%l1ocal .

Therefore, for these individuals it is critical that the Medicaid
eligibility worker make the appropriate WMS system changes to assure
the change from FNP to FFP claiming as the five year ban period
comes to an end.

Qualified immigrants in this group include the following:
e Persons lawfully admitted for permanent residence (i.e. LPRs-
“green card holders’) under the Immigration and
Nationality Act (INA);
e Persons paroled into the United States under Section 212(d)(5)
of the INA for a period of at least one year;
e Persons granted conditional entry pursuant to Section
203(a) (7)) Immigration and Nationality ACT (INA); and
e Persons who have been determined by the social services
district to be in need of Medicaid as a result of being
battered or subject to extreme cruelty in the United States by
a spouse, parent, or by a member of the spouse’s or parent’s
family residing in the same household as the alien family
member at the time of the battering or extreme cruelty. A
comprehensive discussion of this group is set forth at Section
“D.5.” of this directive.

VICTIMS OF A SEVERE FORM OF TRAFFICKING:

There have been several new visa categories issued by the United
States Citizenship and Immigration Services (USCIS) over the past
several years. The T Visa Status is one of them, and is issued by
USCIS to immigrants who are “victims of a severe form of
trafficking”.

For purposes of Medicaid/Family Health Plus/Child Health Plus A
eligibility victims of a severe form of trafficking, holders of a T
visa/T-1, and holders of T-2, T-3, T-4 and T-5 (“Derivative T-
visas™) who are the minor children, spouses and in some cases the
parents and siblings of victims of severe forms of trafficking in
persons, may receive Medicaid benefits to the same extent as
refugees (Trafficking Victims Protection Reauthorization Act of 2003
[TVPRA-P_.L. 108-193]).
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DERIVATIVE T-VISA

For an individual who is already in the United States on the date
the derivative T visa is issued, the date of entry is the notice
date on the 1-797, Notice of Action of Approval (issued by USCIS)
for that individual T visa.

For an individual who enters the United States on the basis of a
Derivative T visa, the Date of entry is the date stamped on the
individual passport or 1-94 Arrival Record.

PRIMARY T-VISA HOLDERS

Under the Victims of Trafficking and Violence Protection Act of 2000
(VTVPA), adult victims of trafficking who are certified by the U.S.
Department of Health and Human Services (HHS) are eligible for
benefits to the same extent as refugees. Children who have been
subjected to trafficking are also eligible like refugees but do not
need to be certified.

For individuals who meet the criteria, the Office of Refugee
Resettlement (ORR) will issue certification letters to victims of
trafficking who meet certification requirements. ORR will issue
similar letters for children who have been subjected to trafficking.
To receive a certification, a victim of trafficking must be willing
to assist with the investigation and prosecution of trafficking
cases and either

1) have made a bona Ffide application for a T visa; or

2) be an individual whose continued presence the Attorney General

is ensuring to effectuate a trafficking prosecution.

When a victim of trafficking applies for Medicaid benefits, the
local district of social services worker must:

1) Accept the certification letter or letter for children in
place of USCIS documentation. Victims of severe trafficking
do not need to provide any other documentation of their
immigration status.

2) Call the trafficking verification line at (202) 401-5510 to
confirm the validity of the certification letter or similar
letter for children.

3) Note the “entry date” for refugee benefits purposes. The
individual’s “entry date” for refugee benefits purposes is the
certification date, which appears in the body of the
certification letter or letter for children. This is the date
that must be entered in the WMS system in the Date of Entry
(DOE) Tield.

4) Issue benefits to the same extent as a refugee provided the
victim of a severe form of trafficking meets other program
eligibility criteria (e.g. income levels).

5) Record the expiration date of the certification letter or
letter for children so that re-determinations/renewals of
eligibility can be conducted at the appropriate time.

Federal Financial Participation should be claimed for Medicaid
provided to these individuals.
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5. BATTERED IMMIGRANTS:

Battered immigrants filing self-petitions (USCIS Form 1-360:
Petition for Amerasian, Widow(er), or Special immigrant) who can
establish a “prima facie” case are considered qualified immigrants
for the purpose of eligibility for public benefits (Section 501 of
the 1llegal Immigrant Responsibility and Immigration Reform Act
[1IRIRA]). The USCIS reviews each petition initially to determine
whether the self-petitioner has addressed each of the requirements
listed below and has provided some supporting evidence. This may be
in the form of a statement that addresses each requirement. This is
called a prima facie determination. When the USCIS makes a prima
facie determination, the self-petitioner will receive a Notice of
Prima Facie Determination from USCIS.

In order to be a qualified immigrant based on battery or extreme
cruelty, the immigrant must not currently be residing in the same
household as the individual responsible for the battery or extreme
cruelty and must have a petition approved by or pending with the
USCIS that sets forth a prima facie case for one of the following
statuses:
e Status as a spouse or child of a United States citizen under
Sections 204(a) (1) (A) (1), (i1), (iii), or (iv) of the INA;
e Classification to immigrant status as a spouse or child of a
lawful permanent resident under Sections 204(a)(1)(B) (i),
(i), (iii), or (iv) of the INA; or
e Suspension of deportation and adjustment to lawful permanent
resident status under Section 244(a)(3) of the INA.

A substantial connection between the battery or extreme cruelty
suffered by the immigrant (or the immigrant’s child or parent) and
the need for Medicaid benefits exists under the following
circumstances:

e The benefits are needed to enable the immigrant and/or the
immigrant”s child to become self-sufficient following the
separation from the abuser;

e The benefits are needed due to loss of financial support
resulting from the immigrant’s and/or his/her child’s
separation from the abuser;

e The benefits are needed because work absence or lower job
performance resulting from the battery or extreme cruelty or
from legal proceedings relating thereto cause the immigrant to
lose his or her job or require the immigrant to leave his/her
Jjob for safety reasons;

e The benefits are needed because the immigrant or his/her child
requires medical attention or mental health counseling, or has
become disabled as a result of the battery or cruelty;

e The benefits are needed to alleviate nutritional risk or need
resulting from the abuse or following separation from the
abuser;

e The benefits are needed to provide medical care during an
unwanted pregnancy resulting from the abuser’s sexual assault
or abuse of, or relationship with, the immigrant or his/her
child, and to care for the resulting children; or
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e Medical coverage and/or health care services are needed to
replace medical coverage of health care services the immigrant
had when living with the abuser.

The federal immigration agency, USCIS, determines whether an
immigrant meets the requirements to be a “battered immigrant”, as
explained above. The worker should refer to Attachment D-1
“Documentation Guide Immigrant Eligibility for Health Coverage in
New York State” for the types of USCIS documents these immigrants
will have.

VERIFICATION OF QUALIFIED IMMIGRANT STATUS

All applicants for Medicaid (except those applying only for the
Prenatal Care Assistance Program (PCAP) or the treatment of an
emergency medical condition) must provide proof of citizenship or
must demonstrate or document “satisfactory immigration status”, and
verify that status with a United States Citizenship and Immigration
Services (USCIS) document. Satisfactory immigration status is an
immigration status that does not make the individual ineligible for
benefits under the applicable program. Most qualified immigrants
will have a “Green Card” (1-551), or an Arrival/Departure Record (I-
94) or an Employment Authorization Document (EAD). The following
USCIS documents can be used to verify Qualified Immigrant status:

e Permanent Resident Card USCIS FORM 1-151, I-551-“Green Cards”:
“Green Cards” (although no longer green in color) are issued to
immigrants who have been granted permanent resident status in the
United States. They retain this status while In this country.
The green card contains two dates, the “Card Expires” date and
the “Resident Since” date. The Card Expires date indicates when
the card expires and must be renewed. It does NOT indicate that
the immigrant’s status has expired. The immigrant retains
his/her status as Lawful Permanent Resident (LPR) while in this
country.

The Resident Since date is the date on which the immigrant
acquired lawful resident status. It is not the “date of entry”
required for WMS input. The date of entry is not indicated on
the green card.

NOTE: The Date of Entry (DOE) is of particular importance to the
eligibility worker because the date will determine whether
federal financial participation is available. The worker should
record the date of entry in WMS.

For the purposes of obtaining Medicaid benefits, an 1-151 or I-
551 that contains an expired date is acceptable documentation of
lawful permanent resident status. Although the USCIS requires
that the individual simply renew the 1-551, this is not a
requirement for the purpose of applying for Medicaid.

No other form of documentation of U.S. residence status is
required if an individual has either of these documents.
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Arrival/Departure Record USCIS FORM 1-94:

Every immigrant who has been granted permission to enter the U.S.
by an Immigration Inspector at an authorized Port of Entry is
issued an Arrival/Departure Record, USCIS Form 1-94.

An Arrival/Departure Record will take one of two forms, it can be
either:
- An 1-94 stamp in the immigrant’s passport (the “1-94” stamp
is annotated with the appropriate code); or
- A white 1-94 card, the bottom of which is stapled to a page
in the immigrant’s passport.

This document includes the date of entry, how long the person may
remain in the U.S. and the terms or codes of admission.

NOTE: The Date of Entry (DOE) is of particular importance to the
eligibility worker because the date will determine whether
federal financial participation is available. The worker should
record the date of entry in WMS.

IT the only document presented by the applicant is the 1-94, the
LDSS worker must refer to the desk guide “Key to 1-94 Arrival
Departure Record” (Attachment D-4 of this directive) to determine
if the 1-94 code is one that establishes the immigrant status.

For example: 1f an individual presents an 1-94 card coded “207 or
REFUG”, the worker would look on the desk guide entitled “Key to

1-94 Arrival Departure Record” under the code column for the code
“207 or REFUG”. The “meaning” column indicates this individual is
a Refugee, as illustrated below:

KEY TO 1-94 ARRIVAL DEPARTURE RECORD

PERSONS FLEEING PERSECUTION
CODE MEANING
203(a) (7) Conditional entrant
207 or REFUG Refugee
208 Asylum
243(h) or
241(b)(3) Withholding of deportation or removal
AM 1, 2, 3 Amerasian
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Next, the worker must refer to the desk guide “Documentation
Guide, Immigrant Eligibility for Health Coverage in New York
State” (Attachment D-1 of this directive) to determine further
the immigrant’s status and appropriate Alien/Citizenship
Indicator Code (ACI), as illustrated below:

DOCUMENTATION GUIDE: IMMIGRANT ELIGIBILITY
FOR HEALTH COVERAGE IN NEW YORK STATE

WMS ACI
Category Documents code
> 1-94 or passport with annotation
“Section 207 or

“refugee”
»1-551 coded R8-6, RE6, RE7, RES, R
Refugees or RE9
»1-571 Refugee Travel Document
»1-688B or I-766 coded
274a.12(a)(3) or A3

Employment Authorization Documents (EAC and EAD) USCIS FORMS
1-688B, 1-766:

IT the USCIS permits an immigrant to work legally in the U.S., an
Employment Authorization Document or Card (EAD or EAC) will be
issued. Permanent residents, PRUCOLs and individuals waiting for
an adjustment of status can all apply for and may be issued such
documents.

An Employment Authorization Document (EAD) Form 1-688B is issued
to immigrants who are not permanent residents but have been
granted permission to be employed in the U.S. for a specific
period of time. (This may include foreign students, visitors on
business or pleasure and certain other visa holders).

An Employment Authorization Card (EAC) Form I-766 is a newer
version similar to a credit card document. Both the 1-688B and
the 1-766 have a ““category” section that indicates the
immigration status code when issued.

The status code indicated in the category section of the EAD or
EAC must be checked on the desk guide Attachment D-3 “Key to I-
766, 1-688B, Employment Authorization Documents (EADs)” to
determine the individual’s Immigration status and type of health
benefit they may be eligible for.

Because an EAD/EAC can be issued to non-immigrants it can not
stand alone. Therefore, an eligibility worker must look at
additional documentation to establish immigrant status.

An expired EAD or EAC alone is not acceptable proof of
immigration status because these forms may be issued to
nonimmigrants. |If used, an expired EAD or EAC must be
accompanied by other supporting USCIS

document(s).
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F. PERSONS PERMANENTLY RESIDING UNDER COLOR OF LAW (PRUCOL)

Persons permanently residing in the United States under color of
law (PRUCOL) are eligible for Medicaid, Family Health Plus
(FHPlus) and Child Health Plus A (CHPlus A) provided they meet
all other eligibility requirements. There is no Federal Financial
Participation for this group. This means the federal government
will not pay a share of their Medicaid costs. The shares are
generally split

50% State/50% local.

Immigrants who are PRUCOL for Medicaid eligibility purposes are
any persons who are permanently residing in the United States
with the knowledge and permission or acquiescence of the United
States Citizenship and Immigration Services (USCIS) and whose
departure from the United States the USCIS does not contemplate
enforcing.

An immigrant is considered as one whose departure the USCIS does
not contemplate enforcing if, based on all the facts and
circumstances of the particular case, it appears that the USCIS
is otherwise permitting the immigrant to reside in the United
States indefinitely or it is the policy or practice of the USCIS
not to enforce the departure of immigrants in a particular
category.

Prior to August 22, 1996, immigrants who were considered PRUCOL
were eligible for a number of federal programs, including
Medicaid, SSI, and Aid to Families with Dependent Children
(AFDC). The term is now used for Unemployment Insurance purposes
and also by a number of States in determining eligibility for
state funded programs such as FNP Medicaid. The term also has
been defined in decisions of federal and state courts, and the
number and types of statuses that may be considered PRUCOL vary
from state to state, benefit program to benefit program.

There are several categories of PRUCOL immigrants. These
categories are listed below and are also set forth in several
attachments to this directive including Attachments B-1, B-2,
entitled “Documentation Guide for PRUCOL Alien Categories,” and
D-1, entitled “Documentation Guide Immigrant Eligibility for
Health Coverage in New York State.”

All immigrants who establish their status as PRUCOL under any of
these categories are eligible for Medicaid, Family Health Plus
and Child Health Plus A, provided they meet such programs” other
eligibility requirements.

In New York State, for the purposes of Medicaid eligibility, the
following statuses are considered PRUCOL:

a) Persons paroled into the U.S. pursuant to Section 212(d)(5)
of the INA showing status for less than one year, except
Cuban/Haitian entrants;

b) Persons residing in the U.S. pursuant to an Order of
Supervision;

c) Persons residing in the U.S. pursuant to an indefinite stay
of deportation;
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d) Persons residing in the U.S. pursuant to an indefinite
voluntary departure;

e) Persons on whose behalf an immediate relative petition has
been approved and their families covered by the petition,
who are entitled to voluntary departure, but whose
departure the USCIS does not contemplate enforcing;

) Persons who have filed applications for adjustment of
status pursuant to Section 245 of the INA that USCIS
considers “properly filed” or granted and whose departure
the USCIS does not contemplate enforcing;

g) Persons granted stays of deportation by court order,
statute, or regulation, or individual determination by
USCIS pursuant to Section 243 of the INA and whose
departure the USCIS does not contemplate enforcing;

h) Persons granted voluntary departure pursuant to Section 242
(b) of the INA;

i) Persons granted deferred action status pursuant to USCIS
operating instructions;

J) Persons who entered and have continuously resided in the
U.S. since before 1/01/72;

k) Persons granted suspension of deportation pursuant to
Section 244 of the INA; USCIS does not contemplate
enforcing the departure; and

1) Other persons living in the United States with the
knowledge and permission or acquiescence of the USCIS and
whose departure the USCIS does not contemplate enforcing.
Examples include but are not limited to, the following:

e Permanent non-immigrants pursuant to Public Law 99-
239 (applicable to Citizens of the Federated States
of Micronesia and Marshall Islands);

e Applicants for adjustment of status, asylum,
suspension of deportation or cancellation of removal,
or deferred action;

e Persons granted extended voluntary departure, or
Deferred Enforced Departure (DED) for a specified
time due to conditions in their home country;

e Persons granted Temporary Protected Status; and

e Persons having a “K”, “V”, “S” or “U” visa.

G. VERIFICATION OF PRUCOL STATUS

The Medicaid eligibility worker must understand that the USCIS
does not determine whether an immigrant is PRUCOL. To the
contrary, the eligibility worker must determine whether the
immigrant is PRUCOL by reviewing the documentation and other
information that the immigrant presents to establish that he or
she is PRUCOL.
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To be PRUCOL, the immigrant must possess or obtain documentation
that establishes that he or she is permanently residing in the
United States with either of the following:

e the knowledge and permission of the USCIS; or
e the knowledge and acquiescence of the USCIS.

These concepts are important and are explained further, below.

Permanently residing in the U.S. with the knowledge and
permission of the USCIS:

This means that the USCIS “knows” that the immigrant is present
in the U.S. and has granted its permission for the immigrant to
remain in this country, at least for the time-being; that is, the
USCIS is not contemplating enforcing the immigrant’s departure at
this time. As a general rule, immigrants will be permanently
residing in the U.S. with the knowledge and permission of the
USCIS when the USCIS has granted the immigrant a particular
immigration status. The immigrant will have a document or form
issued by the USCIS that indicates the particular immigration
status that the USCIS has granted. The USCIS provides different
documents and forms to immigrants, depending upon that
immigrant’s specific immigration status. In some cases, an
immigrant may also have a document issued by an immigration court
that permits the immigrant to remain in this country.

Permanently residing in the U.S. with the knowledge and
acquiescence of the USCIS:

This means that the USCIS “knows or can reasonably be expected to
know” that the immigrant is present in the U.S. and, although the
USCIS may not have officially granted the immigrant permission to
remain in this country, as demonstrated by a particular USCIS
document or form granting a particular immigration status, the
USCIS, through its silence or inaction, is apparently acquiescing
in the immigrant’s presence here, at least for the time-being.
These immigrants will not have any USCIS document or form
establishing that the USCIS has granted them a particular
immigration status. However, the immigrant can be expected to
present documentation of his or her contacts with the USCIS.

This documentation must be sufficient to establish that the USCIS
has knowledge of the immigrant’s presence in the U.S. or, given
all the facts and circumstances of the particular case, one may
reasonably conclude that the USCIS knows that the immigrant is
here. For example, the immigrant may have a copy of his or her
letter to the USCIS applying for a particular immigration status
and documentation, such as a return receipt for certified mail,
showing that the USCIS would have received this letter. The
USCIS’s acquiescence in the immigrant’s presence in the U.S. may
be established when the USCIS, despite having been notified of
the immigrant’s presence in this country, fails after a
reasonable period of time to respond to the immigrant’s letters
or fails to take any action to enforce the immigrant’s departure
from the U.S.
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Both of these concepts are explained below, with specific
reference to the PRUCOL categories listed at pages 19 and 20 of
this directive. For most of these PRUCOL categories, the USCIS
will have issued the immigrant a document or form showing that
the USCIS has granted the immigrant a particular immigration
status. As noted, however, immigrants may be found to be PRUCOL
even in the absence of a USCIS document or form granting an
immigration status.

1. VERIFICATION OF PRUCOL STATUS FOR IMMIGRANTS TO WHOM THE USCIS
HAS ISSUED DOCUMENTS OR FORMS GRANTING AN IMMIGRATION STATUS:

a. Immigrants to whom PRUCOL categories (a)-(k) apply:

When an eligibility worker verifies immigration documents
for PRUCOL categories “a” through “k’”, documentation is fairly
straight forward. By referring to the desk guide *““DOCUMENTATION
GUIDE FOR PRUCOL ALIEN CATEGORIES” (Attachment B-2 of this
directive and/or Desk Guide Attachment D-1: “Category 3”) the
worker needs only to match the appropriate document presented to
the category of PRUCOL “a through k™.

For example: When an individual presents an 1-797 Notice of
Action indicating an 1-130 Petition for Alien Relative has been
approved, the worker would review page 5 of the desk guide
“Documentation Guide, Immigrant Eligibility for Health Coverage
in New York State” (Attachment D-1 of this directive) to
determine the type of USCIS document the worker is reviewing.

Reproduced below is the relevant portion of page 5 of the desk
guide highlighting the 1-797 and 1-130:

U. S. Citizenship and Immigration Services (USCIS) Documents

1-94 Arrival Departure Card 1-571 Refugee Travel Document
I-181 Memorandum Of Creation of Record 1-688 Temporary Resident Card
of Lawful Permanent Residence . .
1-688A Employment Authorization For Legalization
I-210  Voluntary Departure Applicants
I-220B Order of Supervision 1-688B Employment Authorization Card
1-130 _ Petition for Alien Relative 1-766 Employment Authorization Card
I-140 Immigrant Petition for Alien Worker 1-797 Notice of Action (I-797C current version)
I-327 Reentry Permit for permanent DD-Form 2 Military Identification Card

residents . - .
DD-214 Report of Separation Military Discharge

I-551 Legal Permanent Resident Card, Document
Resident Alien Card or “green card”

Next, the worker would turn to page 3 of the desk guide
“Documentation Guide Immigrant Eligibility for Health Coverage in
New York State” (Attachment D-1 of this directive)under “Category
3: Persons who are Permanently Residing under Color of Law
(PRUCOL)””. The worker can then identify the category of PRUCOL by
matching the documentation to the category. In this particular
example, the worker would conclude that the appropriate PRUCOL
category is (e), “Persons on whose behalf an immediate relative
petition has been approved and his or her families covered by one
petition”, as illustrated below:
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Category 3: Persons who are Permanently Residing Under Color of Law (PRUCOL)*

. WMS ACI
Documentation code
Category
e. Persons on whose | »1-94 and/or I-210 indicating departure on a specified
behalf an immediate date, however, the USCIS expects the non-citizen’s
relative petition has visa will be available within this time
been approved and »1-797 indicating 1-130 petition has been approved o
her/his families » Also see documentation listed under category “I”
covered by the
petition

(Non-citizens
who are immediate
relatives (spouse,
father, mother, or
unmarried child
under 21) of a U.S.
citizen/LPR who has
filed an -130 on
their behalf.)

b. Immigrants granted a “K,” “V,” “S” or “U” visa:

There have been several new visa categories issued by the
United States Citizenship and Immigration Services (USCIS)
over the past several years.

Some categories of “special” nonimmigrant statuses allow
the status (visa) holder to work and eventually adjust to
lawful permanent residence. These categories allow the
individual to apply for adjustment to LPR status after he
or she has had the non-immigrant status for a period of
time. These statuses are included in the category defined
as: “Other persons living in the U.S. with the knowledge
and permission or acquiescence of USCIS and whose departure
USCIS does not contemplate enforcing.”

Such statuses include, for example:

K status: For the spouse, child, or fiancé(e) of a U.S.
citizen.
S status: For informants providing evidence for a

criminal investigation. Also known as the
“Snitch Visa”.

U status: For victims or witnesses of specified crimes
(who have suffered substantial physical or
mental abuse and agrees to cooperate with the
government).

V status: For spouses and children of LPR’s whose visa
petitions (Form 1-130) have been pending for at
least three years.

NOTE: THE ABOVE USCIS VISA CATERGORIES ARE NOT TO BE
CONFUSED WITH WMS ALIEN CITIZENSHIP INDICATOR CODES (ACI
CODES).
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IT otherwise eligible, an individual with a visa category
of K or V or S or U should be authorized for Medicaid,
FHPIus and CHPlIus A as PRUCOL. These visa categories are
discussed further, below:

The K and V Visa Status

Nonimmigrant visas V (Visa codes V-1, V-2 and V-3) and K (Visa
codes K-3 and K-4) are two new categories of “special”
nonimmigrant visas that were created by the Legal Immigration and
Family Equity Act (LIFE Act) and are issued to persons intending
to live permanently in the United States. The V visa may be
issued to alien spouses and minor children of lawful permanent
residents whose family petitions (the 1-130) have been pending
for some time. The V visa is intended to permit family
reunification while the immigration cases of the lawful permanent
resident’s spouse and children are pending. The K visa allows
alien spouses and minor children of United States citizens to
enter the United States legally and obtain work authorization.
Individuals issued any of these visas may enter the United States
as nonimmigrants to complete the immigration process.

The S and U Visa Status

Holders of the S (Visa codes S-5, S-6 and S-7) or U visas (Visa
codes U-1, U-2, U-3, and U-4) are considered PRUCOL and, if
otherwise eligible, may receive Medicaid, FHPlus or CHPlus A.

The S visa status is given to aliens who assist U.S. law
enforcement to investigate and prosecute crimes and terrorist
activities. S visa holders are allowed to adjust status to
permanent resident under Section 245(j) of the Immigration and
Nationality Act.

The U visa status is given to aliens who are victims and/or
witnesses of certain crimes who are assisting an investigation or
prosecution. This status allows the nonimmigrant to remain in
the U.S. and to work. After three years in this status, a U
status holder can apply to adjust their status.

With respect to the U visa status, the USCIS has directed that
individuals who satisfactorily demonstrate to USCIS that they are
eligible for a U visa are to be granted Deferred Action status.
As such, holders of U visas are to be considered PRUCOL and, if
otherwise eligible, may receive Medicaid, FHPlus or CHPlus A.

c. Immigrants granted temporary protected status:

e These immigrants are treated as PRUCOL for purposes of their
eligibility for Medicaid, FHP or CHPlus A. “Temporary protected
status” is a temporary immigration status granted under federal
law at 8 U.S.C. 1254a to immigrants who are physically present in
the United States and who are from certain countries desighated
by the U.S. Attorney General as unsafe to accept their return
because of ongoing environmental disasters or other extraordinary
and temporary conditions. Currently, the following countries have
TPS designation Angola, Burundi, El Salvador, Honduras, Liberia,
Montserrat, Nicaragua, Sierra Leone, Somalia, and Sudan. [A list
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of countries designated for TPS is located at the United States
Citizenship and Immigration Services” (USCIS) (formerly the
Immigration and Naturalization Service-INS) website, at
http://uscis.gov].

Persons granted TPS are authorized to remain in the United States
for a specific limited period; the U.S. Attorney General can
extend it for a further specified period. Prior to 1990, a
similar status called “Extended Voluntary Departure” was used in
the same way to provide relief to particular nationalities.

Persons granted temporary protected status will have one of the
following types of documentation:

e Form 1-688B; or

e Form 1-766 EAD coded 274a.12(a)(12) or Al2; or

e A letter, verification or correspondence from USCIS, such
as a Notice of Action (1-797) indicating temporary
protected status has been granted.

Applicants who have applied for Temporary Protected Status (TPS):
These immigrants are treated as PRUCOL for purposes of their
eligibility for Medicaid, Family Health Plus or Child Health Plus
A 1T i1t reasonably appears, based on all the facts and
circumstances of the case, that they are present in the United
States with the knowledge and permission or the acquiescence of
the federal immigration agency and that such agency is not
presently contemplating deporting them. Social Services
districts should request proof from the immigrant that he or she
filed the Application for Temporary Protected Status (Form 1-821)
and the Application for Employment Authorization (Form 1-765) to
the USCIS or its predecessor, the INS. For example, the
immigrant may have a receipt or letter from the federal
immigration agency that shows that such agency received these
documents. However, the immigrant does not need to have written
confirmation from the federal immigration agency acknowledging
its receipt of these documents. An immigrant can be considered
PRUCOL if the immigrant can prove that he or she mailed these
documents to the federal immigration agency on a certain date.
When the federal immigration agency has not acted on the
application after a reasonable period of time after mailing, the
district may reasonably presume that the applicant is PRUCOL.
Applicants for temporary protected status will have one of the
following types of documentation:

e Receipt or notice showing filing of Form 1-821 (Application
for Temporary Protected Status) and Form 1-765 (Application
for Employment Authorization); or

e Form 1-688B; or

e Form 1-766 EAD coded 274a.12(c)(19) or C19; or

e Any letter, verification or correspondence from USCIS or a
U.S. Postal Return Receipt.
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2. VERIFICATION OF PRUCOL STATUS FOR OTHER IMMIGRANTS, INCLUDING
APPLICANTS FOR A PARTICULAR IMMIGRATION STATUS:

An immigrant can be PRUCOL even if the USCIS has not granted him
or her a particular immigration status. Typically, these
immigrants have applied to the USCIS for a particular immigration
status or for work authorization. These immigrants will not
necessarily have a document or form issued by the USCIS that
officially grants them a particular immigration status.
Nonetheless, they can be PRUCOL when they establish that they are
permanently residing in the U.S. with the knowledge and
permission or acquiescence of the USCIS. These PRUCOL immigrants
are included among the immigrants in PRUCOL category “1”: that
is, “other persons living in the United States with the knowledge
and permission or acquiescence of the USCIS and whose departure
the USCIS does not contemplate enforcing.”

Determining whether an immigrant is present in the U.S. with the
knowledge and acquiescence of the USCIS.

The particular facts and circumstances of each immigrant’s case
establishes whether the USCIS has “knowledge” of the immigrant’s
presence in the U.S. and whether the USCIS can be seen as
acquiescing in, or accepting, the immigrant’s presence, at least
for the time-being. Both of these elements must be established
for the immigrant to be PRUCOL under this category.

To determine whether an immigrant is within this PRUCOL category,
the eligibility worker must look for the following:

a. Establishing that the USCIS has “knowledge” of the
immigrant’s presence:

Any correspondence that the immigrant has received from the USCIS
will establish that the USCIS has knowledge of the immigrant’s
presence in the United States. Such correspondence may include,
but is not limited to, any of the following:

e USCIS receipt notice;

e “Notice of Action” issued by USCIS;

e USCIS fee receipt; or

e Cancelled check for payment of a USCIS fee.

Each of these documents proves that the USCIS has received a form
or other request for change in status or issuance of a work
authorization. As proof of correspondence with the USCIS, the
eligibility worker may also accept a copy of a letter that the
immigrant has sent to the USCIS together with documentation, such
as a U.S. Postal Service Return Receipt form, showing that the
USCIS actually received such letter. A letter to the USCIS,
without verification that USCIS actually received the letter, is
not sufficient documentation to support PRUCOL status.
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b. Establishing that the USCIS is acquiescing in the
immigrant’s presence in the U.S.:

It is important for the eligibility worker to understand that
there are two ways to establish that the USCIS is acquiescing in
the immigrant’s presence in the U.S. First, the immigrant may
have a document from the USCIS that demonstrates acquiescence.
For example, the immigrant may have a document from the USCIS in
which the USCIS advises the immigrant that it is reviewing the
immigrant’s application for a change in status. Acquiescence can
be demonstrated, however, even if the immigrant has no
documentation from the USCIS but, rather, the USCIS has failed to
respond to the immigrant’s correspondence within a reasonable
period of time. For example, the worker may determine that the
USCIS is acquiescing in the immigrant’s presence in the U.S. when
the immigrant has applied to the USCIS for a change in status,
presents documentation (such as a return receipt form)
establishing that the USCIS has received an application but has
failed to respond within a reasonable period of time or has
failed to take any action to enforce the immigrant’s departure.

A few examples illustrate how the eligibility worker may
determine whether the immigrant is PRUCOL because he or she is
permanently residing in the U.S. with the knowledge and
permission or acquiescence of the USCIS even if the immigrant
does not have a document or other form from the USCIS that grants
the immigrant a particular immigration status:

Example 1: An immigrant has written to the USCIS to request
a change in his immigration status. He has completed the
appropriate USCIS application form. He has a U.S. Postal Service
Return Receipt indicating that the USCIS received his letter.
Alternatively, he might have a USCIS receipt that verifies the
fee for filing the form was paid. In addition, he may have a
Notice of Action (1-797) from the USCIS stating that his
application was received and is being reviewed. All of this
documentation shows the Medicaid eligibility worker that the
USCIS knows the individual is present in the U.S. and is
acquiescing in his or her presence, at least for the time-being.

Example 2: Same fact pattern as above, but the USCIS has
failed to respond in any way to the immigrant’s letter after
having a reasonable time in which to respond. In this case, the
immigrant has established that the USCIS knows he is present in
this country. The USCIS’s acquiescence may be inferred by the
USCIS’s silence; that is, its failure to respond in any way to
the immigrant’s letter after having been afforded a reasonable
period of time in which to do so.

H. GENERAL DOCUMENTATION REQUIREMENTS

1. SOCIAL SECURITY NUMBERS

Effective April 1, 2003, applicants for Medicaid, Child Health Plus
A and Family Health Plus who are required to provide a Social
Security Number (SSN) or proof of application for a SSN must
continue to do so, but are no longer required to document the SSN.
This means that applicants are required to tell the district what
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their SSN is, but they are not required to show proof of the SSN
initially. The only time documentation is necessary is if the SSN
cannot be verified or validated through the Welfare Management
System (WMS) SSN Validation process (GIS 03 MA/008). Documentation
of application for SSN continues to be required when appropriate.
Districts must continue to confirm that the SSN provided is correct.

Some immigrants may not have a SSN. The Social Security
Administration (SSA) may issue Social Security Numbers (SSN) to
immigrants if State Law requires a SSN as a condition of eligibility
for Public Benefits. New York State’s laws and regulations require
a Social Security Number for public benefits, including Medicaid
[Social Services Law Section 134-a(2), 18 NYCRR Sections 351.2(c),
360-1.2]. All applicants for Medicaid thus must provide a Social
Security Number or proof that they have applied for one or tried to
apply for one. The only exceptions are pregnant women, undocumented
immigrants and temporary non-immigrants applying for the treatment
of an emergency medical condition and certain battered women
immigrants who prove their status under the Violence Against Women
ACT (VAWA), as set forth in the section titled “Battered Immigrant”
of this directive.

A Medicaid eligibility worker should try to help the immigrant apply
for a SSN. The worker should refer the applicant to a local Social
Security office and provide the applicant with a letter on agency
letterhead requesting a Social Security Number be issued. A sample
letter “Agency Letter Request for Social Security Number” is
attached to this directive as Attachment A-1.

IT an applicant still cannot get a SSN, then the applicant can
submit a statement to the Medicaid eligibility worker describing how
s/he tried to get an SSN. A sample “Social Security Number
Attestation Form” is attached to this directive as Attachment A-2.

A Medicaid application cannot be delayed or denied if the immigrant
does not have a SSN or cannot get “proof” from the Social Security
Administration that they tried to apply. |If the applicant makes no
attempt to supply a SSN or a statement attesting to the applicant’s
efforts to apply for a SSN, the application can be denied.

LOST AND/OR EXPIRED DOCUMENTS

Immigrants” eligibility for benefits is based on the immigration
status they receive from the United States Citizenship and
Immigration Services (USCIS). Immigrants are required by law to
carry immigration documents as evidence of their status.

Generally, expired USCIS documents cannot be used to establish an
immigrant”’s status. The only exception is an expired 1-151 or 1-551
”Green Card”. That is because the expiration date on a “Green Card”
is only an indicator of when the card must be renewed. It is not an
indication that the immigrant’s status has expired. Lawful
Permanent Resident status does not have an expiration date.

Any other expired USCIS document an immigrant may present can not
stand alone to establish the immigrant’s status. A Medicaid
eligibility worker must see other supporting USCIS documentation to
properly determine the immigrant’s status.
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When an immigrant applicant has only expired USCIS documentation or
claims a lawful immigration status, but has lost his/her immigration
documentation, local districts should follow the appropriate
procedure outlined below:

e Lost Immigration Documentation

Immigrants claiming a lawful immigration status and who have lost
their immigration documentation should be referred to the USCIS for
replacement documentation. Local districts need some verification
from USCIS of an immigrant’s lawful presence in order to make a
determination of the immigrant’s eligibility for benefits.

e Expired Immigration Documentation

a.) Permanent Resident Card

The most common USCIS document used to prove lawful permanent
resident status (LPR) is the Permanent Resident Card (1-551).
Commonly called the “Green Card”, an 1-551 expires after 10
years. USCIS began implementing a 10-year expiration period in
1989 to allow the agency to update photo identification and
implement new card technologies that will increase the card’s
resistance to counterfeiting and tampering. Immigrants do not
lose permanent resident status because their Green Card has
expired. However, they are required by law to carry evidence of
their immigration status, such as a valid Green Card or some
other temporary proof of status provided by USCIS, while a Green
Card renewal is being processed.

IT the only immigration document an immigrant has is an expired
Green Card, local districts can use it to determine the
immigrant’s eligibility for benefits.

Many immigrants do not renew their Green Cards because of the
processing fee. A fee iIs imposed because federal guidelines
require the processing of immigration benefits to be self-
supported by filing fees.

USCIS does have discretion to waive any fee, if the applicant
establishes that he/she is unable to pay the fee. Information
on how an applicant can apply for a fee waiver is found on the
USCIS Web site at: http://uscis.gov

b.) Foreign Passport with a Form I1-551 Stamp

It often takes many months for immigrants to actually receive
their Green Cards. While they are waiting for their card, USCIS
can provide temporary evidence of permanent residence by
stamping an immigrant’s passport with an 1-551 stamp.
Immigrants” passports can also have an 1-551 stamp for Green
Card renewals. |If the 1-551 stamp has expired and the immigrant
has no other immigration documents, districts can use the
expired 1-551 stamp to determine an immigrant’s eligibility for
benefits.
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c.)

d.)

Form 1-94 Arrival/Departure Record

The 1-94 record is created by USCIS when an immigrant is
inspected upon arrival in the United States. The 1-94 is a 37 X
5” card that the inspector endorses with the date, place of
arrival and the class of admission. The card is stamped or
handwritten with a notation that indicates the immigration
category or the section of immigration law under which the
person is granted admission. The words “Employment Authorized”
may also be stamped on the card. Only immigrants with an
Arrival/Departure Record (1-94) that has specific satisfactory
immigration status notations would be eligible for benefits.
Districts need to carefully note the admitting status on the I-
94 and use the Desk Guide “KEY to 1-94 Arrival Departure Record”
(Attachment D-4) to determine an immigrant’s eligibility for
benefits.

Form 1-668B or 1-766 Employment Authorization Documents (EAD)

These documents indicate that an immigrant or non-immigrant is
authorized to work in the U.S. Many qualified immigrants are not
automatically authorized to work in the U.S. by virtue of their
immigration status. Both these forms indicate an individual’s
immigration status. If the only documentation an immigrant has
is an expired EAD, districts may use it to determine the
immigrant’s eligibility for benefits. EADs are also issued to
temporary residents who are non-immigrants and are eligible only
for the treatment of an emergency medical condition. The
immigrant”’s immigration status on the EAD must be checked
against USCIS immigration statuses on the Desk Guide “Key to I-
766, 1-688B Employment Authorization Document (EAD)” (Attachment
D-3) to determine benefits for which the immigrant may be
eligible.

Any time a district must use expired immigration documents for a
determination of an immigrant’s eligibility the district needs
to:

e Verify the immigrant’s status by sending a G-845
(Documentation Verification Request) to USCIS. The form and
instructions for filing may be downloaded from the USCIS web
site at http://uscis.gov. Go to “Forms and Fees” or by
following the procedures in 1999-LCM-23 (Implementation of
the Systematic Alien Verification for Entitlements (SAVE)-
Interim Process). http://sdssnet5/otda/directives/1999/LCM/99
LCM-23_pdf

e Advise the immigrant that s/he needs to go to USCIS to renew
his/her Green Card or other immigration documentation.

e Use the immigration status on the expired immigration
documentation as the basis for the immigrant’s eligibility.
Districts should refer to the attached Desk Guides:
Attachments B-1, B-2, D1, D2, D-3 and D-4.
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1. ELIGIBILITY OF IMMIGRANTS FOR MEDICAID COVERAGE FOR THE TREATMENT OF AN

EMERGENCY MEDICAL CONDITION

1.

UNDOCUMENTED IMMIGRANTS

An immigrant who is not a qualified immigrant and not PRUCOL
(hereafter referred to as undocumented) is not eligible to receive
medical care or services under the Medicaid program unless the
immigrant is otherwise eligible and the care and services are
necessary for the treatment of an emergency medical condition.

NOTE: Undocumented immigrant does not include PRUCOL category “I1”
in which the immigrant has contacted the USCIS and may or may not
have substantial/official documentation.

Undocumented immigrants are unable to provide documentation of
immigration status; therefore, absent any documentation they are
eligible only for the treatment of an emergency medical condition.

TEMPORARY NONIMMIGRANTS

Some immigrants may be lawfully admitted to the United States, but
only for a temporary or specified period of time, as legal
nonimmigrants. These iImmigrants are not eligible for Medicaid
because of the temporary nature of their admission status. These
immigrants are never qualified immigrants, but in some cases may
meet the state residence rules. IT this 1iIs the case, such
nonimmigrants could be determined eligible for Medicaid for the
treatment of an emergency medical condition, if otherwise eligible,
provided they did not enter the state for the purpose of obtaining
medical care.

A visa is issued to persons with permanent residence outside the
U.S. but who are in the U.S. on a temporary basis, for example:
tourism, medical treatment, business, temporary work or study.
Districts are reminded that because of the temporary nature of their
admission status, these nonimmigrants, although lawfully admitted to
the United States, are eligible for Medical Assistance care and
services only for the treatment of an emergency medical condition.
(See attached Desk Guide Attachment D-1, Category 4:
“NONIMMIGRANTS™.)

Most nonimmigrants can be accompanied or joined by spouses and
unmarried minor (or dependent children).
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The following categories of individuals are examples of temporary
legal nonimmigrants and their visa category:

NOTE: THESE USCIS VISA CATERGORIES ARE NOT TO BE CONFUSED WITH WMS
ALIEN CITIZENSHIP INDICATOR CODES (ACI CODES).

e A Visa: Foreign government officials

e B-1, B-2 Visa: Temporary Business/pleasure Visitors

e C Visa: Aliens in transit through the United States

e D-1 Visa: Crewmen

e E-1, E-2 Visa: Treaty Traders and Investors

e F Visa: Students (including spouses and children)*

e G Visa: International Representatives

e H-1B Visa: Skilled Professionals, Temporary Workers

e | Visa: Representatives of foreign information media

e J-1 Visa: Practical Trainees, Exchange Visitors

e L Visa: Intra-company Transferees

e NATO Visa: NATO officials

e TN Visa-Canada: Canadian Professionals and Consultants

e TN Visa-Mexico: Mexican Professionals and Consultants

e O Visa: Temporary Workers with Extraordinary Abilities

e P Visa: Athletes, artists and entertainers (including
spouses and children)

e Q Visa: Participants in international cultural exchange
programs

e R-1, R-2 Visa: Temporary workers performing work in religious

occupations (including spouses and children)

These immigrants have the following types of USCIS documentation:

e Form 1-94 Arrival-Departure Record (contains the visa
category code and Date of Entry);

e Form 1-185 Canadian Border Crossing Card (BCC)*;

e Form 1-186 Mexican Border Crossing Card (BCC)*;

e Form SwW-434 Mexican Border Visitor’s Permit*; or

e Form I-95A Crewman’s Landing Permit.

*B-1/B-2 Visa/BCC is now issued in place of these documents.

TREATMENT OF AN EMERGENCY MEDICAL CONDITION

To be eligible for treatment of an emergency medical condition, an
undocumented immigrant or a temporary nonimmigrant must meet all
eligibility requirements, including state residence.
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An “emergency medical condition” is defined as a medical condition
(including emergency labor and delivery) manifesting itself by acute
symptoms of sufficient severity (including severe pain) such that
the absence of immediate medical attention could reasonably be
expected to result in:

-placing the person’s health in serious jeopardy;

-serious impairment to bodily functions; or

-serious dysfunction of any bodily organ or part.

Treatment of emergency medical conditions does not include care and
services related to an organ transplant procedure.

Federal regulations at 42 CFR 440.255 provide that federal
reimbursement is available after the sudden onset of the medical
condition. Certain types of care provided to chronically ill
persons are beyond the intent of federal law and are not considered
emergency services. Such care includes alternate level of care
(including private duty nursing) and personal care.

Temporary nonimmigrants and undocumented immigrants applying for
coverage for the treatment of emergency medical conditions must
submit the LDSS-3955 (Upstate) or MAP 2151 (NYC): “Certification of
Treatment of Emergency Medical Condition,” completed and signed by a
physician. The DSS-3955 has been revised is attached to this
directive as Attachment E-1. Social Service districts must begin
using the revised LDSS-3955 immediately. Social services districts
must discard any existing supplies of the previous version of the
LDSS-3955.

Because the care that can be covered by Medicaid under the
definition of emergency medical condition is limited, authorizations
for emergency care must cover a specific period of time in the past.
The social services district must notify the provider of the
acceptance/denial of the application, the period of coverage and the
individual’s Client Ildentification Number (CIN) when appropriate.

A new DSS-3955 or MAP 2151 must be obtained from a physician at
least once every 90 days, in order to continue the Medicaid
authorization.

V. SYSTEMS IMPLICATIONS

Upstate Systems Implications

Over the past few years, various systems changes have been implemented
to support the Department’s policy pursuant to the Aliessa decision.
The purpose of this section is to reiterate existing system support for
these immigrants.

WMS utilizes a series of Alien/Citizenship Indicator Codes (ACI) to
identify citizens, qualified and PRUCOL immigrants, and those
immigrants eligible for the treatment of an emergency medical
condition.
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The following is a listing of the Alien/Citizenship Codes currently
supported by WMS:

CITIZENSHIP/ALIEN INDICATOR CODES

A

T O=Z = AGUIoOmMmMmMOoOOw

<-—Hw

NOTE:

Person Granted Asylum

Battered Alien

Citizen

Trafficking Victims (Upstate)

Alien Only Eligible for Emergency

Person Granted Conditional Entry

Person Paroled into the U.S. for at Least 1 Year

Cuban and Haitian Entrant

Person whose Deportation is being withheld

Lawful Permanent Resident W/0 40 Quarters or 40 Quarters Not
Determined

Qualified immigrant on Active Duty in Armed Forces (inc.
Spouse & Dependent Child)

PRUCOL Alien Diagnosed with AIDS or Residing in RHCF on 8/4/97
PRUCOL Eligible for MA/FHP/CHPA/SN/FAP

Person Admitted as Refugee/Amerasian (includes Victims of
Trafficking-NYC)

Lawful Permanent Resident with 40 Qualifying Quarters

Person Paroled into the U.S. for less than One Year

Veteran of the Armed Forces (including the Spouse & Dependent
Child)

THE ABOVE WMS ALIEN CITIZENSHIP INDICATOR CODES (ACI CODES) ARE

NOT TO BE CONFUSED WITH USCIS VISA CATEGORIES.

In addition to the ACI, the proper Recipient Coverage Code and/or
State/Federal Charge Code should be entered, as described below, to
assure that the proper Federal/State/Local shares are derived.

Specifically; for individuals in the five year federal ban, the
following system support exists:

1. For fully eligible, fee for service (non-Managed Care) individuals,
Recipient Coverage Code 11 (Legal Alien — Full Coverage) is now
generated for Case Types 11, 12, 16, 17, and 20. This Coverage Code
produces an Aid Category Value of 76 (Legal Alien — FNP). This Aid
Category assures that non-emergency Medicaid claims are reimbursed
at 50% State/50% Local share.

Entry, or generation, (if Blank) of the Coverage Code 11 is
allowed for ACI of B, F, G, K, S or T when the Date of Entry
is greater than or equal to 9/96 and the MA coverage “from”
date is less than five years from the Date of Entry (DOE).
When the ACI is N or O, Coverage Code 11 is entered or system
generated. ACI codes N or O are always FNP regardless of the
Date of Entry.
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2.

For Managed Care (including Family Health Plus) or spenddown cases,
the appropriate Managed Care, FHP, or spenddown Coverage Code should
be entered. Entry of a Coverage Code 11 is valid for entry into the
PCP subsystem. Following storage of the PCP enrollment, the proper
PCP Coverage Code will be generated based upon the recipient’s
Categorical Code. It is important to data enter the State/Federal
Charge Code of 60 or 67 so that when the Coverage Code is changed,
proper State and Local claiming is achieved (Details in GIS 02
MA/002 and 01 MA/030).

Specifically:

a. State/Federal Charge Code 60 (TANF Ineligible Alien) should be
entered on any case type.

- State/Federal Charge Code 60 is required for individuals with
a Citizenship Indicator of B, F, or K and a Date of Entry
greater than or equal to 9/96 and an MA From Date less than
five years from the Date of Entry.

b. State/Federal Charge Code 67 (State Charge — Qualified Alien in
the five year ban for Medicaid/PRUCOL) should be entered for MA
Only (Case Type 20), Family Health Plus (Case Type 24) and Cash
Assistance (Case Types 11, 12, 16, 17) cases.

- State/Federal Charge Code 67 is also required when the ACI is
G, S, or T and the Date of Entry is greater that or equal to
9/96 and the MA From Date is less than five years from the
Date of Entry.

- State/Federal Charge Code 67 is also required for an ACl of O.
Since 0 does not require a Date of Entry, 67 is required
regardless of the Date of Entry, including a BLANK.

Anticipated Future Action (AFA) Code 522 (Expiration of MA 5 Year
ban) will appear on WMS Report, WINR 4137- Undercare-Notice of
Anticipated Future Action, when the federal 5 year ban is due to
expire. The 522 AFA Code can be data entered or is system generated 4
years, 11 months after the Date of Entry. The worker should then
remove the State/Federal Charge Code from WMS.

Emergency Medical Assistance is provided to illegal or undocumented
immigrants and temporary nonimmigrants who are in need of care due
to an emergency medical condition and are otherwise eligible. In
order to properly pay for these services, the ACI for these
individuals must be “E” (Aliens Only Eligible for Emergency MA). In
addition, the Recipient Medicaid Coverage Code on Screen 5 should be
“07” (Emergency Services Only). The Medicaid Coverage From and To
Dates should reflect the actual duration of the emergency condition
and must be date specific. When a claim is received from an
enrolled provider indicating it is for the treatment of an
Emergency, the claim will be paid with federal participation (50%
Federal/25% State/25% local).

NYC Systems Implications

New York City WMS instructions have been issued separately.
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NOTICE REQUIREMENTS

As of November 2004, with the implementation of CNS Acceptance Notices
(upstate) for the treatment of an emergency medical condition, Manual
Notice Form 3622 will be revised deleting all references to emergency
medical care.

Manual Notice Form 36622A is rescinded.

Social services districts must discard any existing supplies of the
previous version of the manual notice 3622A.

CNS Notices of Acceptance (Upstate) for the treatment of an emergency
medical condition, including spenddown cases have been developed:

Reason Code Paragraph # Description
. S77 Y0051 “Accept Nonimmigrant/Undocumented
Immigrant Emergency Excess Income”
. c22 Y0052 “Accept Nonimmigrant/Undocumented
Immigrant Emergency Coverage Only”
. S78 Y0057 “Accept Nonimmigrant/Undocumented
Immigrant Emergency Excess Resources”
. S79 Y0058 “Accept Nonimmigrant/Undocumented
Immigrant Emergency Excess Income and
Resources”

EO007 “Explanation of the Excess Income Program for
Nonimmigrant/Undocumented Immigrant Emergency Only”

EO008 “Explanation of the Excess Resource Program for
Nonimmigrant/Undocumented Immigrant Emergency Only”

In addition, revisions were made to existing CNS notices (denials and
discontinues) to reflect the Aliessa court decision. The language has
been changed to include additional categories of immigrants not
included in current notices.

New York City should use the approved language from the body of the
Upstate CNS notices for their manual notices.

We anticipate the CNS notices migrating in November 2004, will cover
most contingencies. However, in the unlikely event the LDSS must use
a manual notice, local districts are reminded to use the following
language to deny/discontinue undocumented immigrants and temporary
nonimmigrants (i.e. formerly called “nonqualified/non-PRUCOL aliens™):

“This iIs because you are not a citizen, qualified alien or
permanently residing in the United States under color of law
(PRUCOL).

To be eligible for New York State Medicaid Programs, individuals
must be a U.S. citizen, national, Native American or have
satisfactory immigration status.
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An individual with satisfactory immigration status will fall under
one of the following categories:

Qualified “aliens” include the following immigrants:

persons lawfully admitted for permanent residence;

persons admitted as refugees;

persons granted asylum;

persons granted status as Cuban and Haitian entrants;
persons admitted as Amerasian immigrants;

persons whose deportation has been withheld;

persons paroled into the United States for at least one year;
persons granted conditional entry;

persons determined to be battered or subject to extreme
cruelty in the United States by a family member;

Victims of trafficking; or

Veterans or persons on active duty in the Armed Forces and
their immediate family members.

PRUCOL “aliens” include the following immigrants:

persons paroled into the United States for less than one year;
persons residing in the United States pursuant to an Order of
Supervision;

persons residing in the United States pursuant to an
indefinite stay of deportation;

persons residing in the United States pursuant to an
indefinite voluntary departure;

persons on whose behalf an immediate relative petition has
been approved and their families covered by the petition;
persons who have filed applications for adjustment of status
that INS has accepted as “properly filed” or has granted;

persons granted stays of deportation;
persons granted voluntary departure;
persons granted deferred action status;

persons who entered and continuously resided in the United
States before January 1, 1972;

persons granted suspension of deportation; or

other persons living in the United States with the knowledge
and permission or acquiescence of the USCIS and whose
departure the USCIS does not contemplate enforcing. Examples
include but are not limited to the following:

- permanent non-immigrants, pursuant to Public Law 99-239
(includes Citizens of the Federated States of
Micronesia and Marshall Islands);

- applicants for adjustment of status, asylum, suspension
of deportation or cancellation of removal, or deferred
action or persons granted extended voluntary departure,
or Deferred Enforced Departure (DED) for a specified
time due to conditions in their home country;

- persons granted Family Unity; or

- persons granted Temporary Protected Status.
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V1.

Some immigrants maybe lawfully admitted to the United States, but only
for a temporary or specified period of time as legal nonimmigrants
(i.e. tourists, short term visa holders and foreign students). These
immigrants are not eligible for Medical Assistance under Medicaid
because of the temporary nature of their admission status. However,
individuals who are not citizens, nationals, Native Americans or in
satisfactory immigration status may receive Medical Assistance coverage
ONLY for the treatment of emergency medical conditions, or for medical
services provided to pregnant women, if they are otherwise eligible.

This decision is based on Regulations 18 NYCRR 360-3.2(j), 360-3.3,
360-4.8, Section 122(1)(e) of the Social Services Law and General
Information System (GIS) 01-MA-026 and 01-MA-030.

NOTE: Undocumented immigrants and temporary nonimmigrants are eligible
only for coverage for the treatment of an emergency medical condition,
if they meet all other eligibility requirements.

EFFECTIVE DATE

The provisions of this OMM/ADM are effective immediately.

Kathryn Kuhmerker, Deputy Commissioner
Office of Medicaid Management
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C
OFFICIAL COMPILATION OF CODES,
RULES AND REGULATIONS OF THE STATE
OF NEW
YORK
TITLE 18. DEPARTMENT OF SOCIAL
SERVICES
CHAPTER II. REGULATIONS OF THE
DEPARTMENT OF SOCIAL SERVICES
SUBCHAPTER B. PUBLIC ASSISTANCE
ARTICLE 1. DETERMINATION OF
ELIGIBILITY--GENERAL
PART 358. FAIR HEARINGS: FAMILY
ASSISTANCE, SAFETY NET ASSISTANCE,
MEDICAL
ASSISTANCE, EMERGENCY ASSISTANCE
TO AGED, BLIND OR DISABLED PERSONS,
EMERGENCY
ASSISTANCE TO NEEDY FAMILIES WITH
CHILDREN, FOOD STAMPS, FOOD
ASSISTANCE, HOME
ENERGY ASSISTANCE, SERVICES FUNDED
THROUGH THE DEPARTMENT OF FAMILY
ASSISTANCE,

AND ANY PROGRAM OR SERVICE
ADMINISTERED THROUGH THE NEW
YORK STATE DEPARTMENT
OF LABOR (DOL) AS DESCRIBED IN 12
NYCRR PART 1300
SUBPART 358-3. RIGHTS AND
OBLIGATIONS OF APPLICANTS AND
RECIPIENTS AND
SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.1 Right to a fair hearing.

(a) An applicant or recipient has the right to
challenge certain determinations or actions of a
social services agency or such agency's failure to act
with reasonable promptness or within the time
periods required by other provisions of this Title, by
requesting that the OAH provide a fair hearing, The
right to request a fair hearing cannot be limited or
interfered with in any way.
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(b) If you are an applicant or a recipient of
assistance, benefits or services you have a right to a
fair hearing if:

(1) your application has been denied by a social
services agency, or you have agreed in writing that
your application should be withdrawn but you feel
that you were given incorrect or incomplete
information about your eligibility for the covered
program or service; or

(2) a social services agency has failed to:

(i) determine your eligibility for a covered
program or service with reasonable promptness or
within the time periods required by other provisions
of this Title;

(ii) issue or adjust your cash grant;
(iii) issue or adjust your food stamp benefits; or
(iv) authorize medical care or services for you; or

(3) your public assistance, medical assistance,
food stamps or services have been discontinued,
suspended or reduced, or your public assistance,
medical assistance or food stamps have been
increased; or

(4) the method or manner or form of payment of
all or part of your public assistance grant has been
changed, a restricted payment is being made or is
being continued or a medical assistance
authorization is restricted; or

(5) you object to the payee selected for a
restricted payment; or

(6) your public assistance, medical assistance,
HEAP or services are inadequate; or

(7) although there has been no change in the
amount of your public assistance grant, medical
assistance spenddown or food stamp benefits, you
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wish to challenge the social services agency's
determination that the amount of one of the items
used in the calculation of your public assistance
grant, medical assistance spenddown or food stamp
benefits has changed; or

(8) your request for restoration of any food stamp
benefits lost less than one year prior to the request
for restoration has been denied; or you do not agree
with the amount of food stamp benefits restored or
any other action taken by the social services agency
to restore such benefits; or

(9) your food stamp benefits have been reduced,
suspended or cancelled as a result of an order issued
by the United States Food and Nutrition Service to
reduce allotments because the requirements of states
participating in the Food Stamp Program will
exceed appropriations; however, in such case you
have the right to a fair hearing only if you believe
that your benefit level was computed incorrectly
under Federal rules, or that Federal rules were
misapplied or misinterpreted; or

(10) you are aggrieved by a mass change in the
Food Stamp Program; or

(11) within a certification period, the amount of
your food stamp benefits is inadequate and you
have made the request for a fair hearing within such
certification period; or

(12) your application for food stamp benefits has
been denied or your food stamp benefits have been
reduced or discontinued due to a determination that
you are not exempt from Food Stamp Program work
requirements and that you have failed to comply
with work registration or employment and training
requirements. You may request a fair hearing to
review such  determination including the
determination of exemption status, the type of
requirement imposed, or a social services agency's
refusal to make a finding of good cause for failure
to comply with such requirements if you believe
that the finding of failure to comply was improper;
or

(13) you are required to participate in a service,
except when required to do so by court order; or
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(14) you are an applicant for or a recipient of
public assistance and you object to a social services
agency determination that you are not exempt from
work program requirements or to the determination
that you are not work-limited as provided by 12
NYCRR 1300.2; or

(15) you object to the amount deducted from your
initial payment of supplemental security income as
reimbursement of public assistance; or

(16) the amount you are being charged for a
service has been increased and such increase is not
based on a change in the fee or family share
schedule; or

(17) you disagree with the amount of a claim for
the overpayment of public assistance or the
over-issuance of food stamp benefits, except if the
amount of such claim has already been determined
in accordance with Part 359 or 399 of this Title, by
an administrative disqualification hearing, a waiver
for an administrative disqualification hearing, a
court determination or a disqualification consent
agreement; or

(18) you are a recipient of medical assistance and
you have reached a utilization threshold and your
application for an exemption from or increase to
such threshold has been denied; or

(19) you are participating in a work-related
program or activity under 12 NYCRR Part 1300
and you have a complaint regarding the calculation
of your hours of participation in work experience or
in work experience as part of community service; or

(20) you have been denied a waiver of public
assistance program requirements under section
351.2(1) of this Title or an extension of such waiver
has been denied or such waiver has been terminated
or modified.

(c) As the sponsor of an alien receiving food stamp
benefits and for whom there has been an
over-issuance of benefits for which you are liable,
you have a right to a hearing to contest the
following:

(1) the determination that you were responsible
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for the incorrect information which was provided
and which resulted in the over-issuance; and

(2) the amount of the over-issuance for which you
are liable.

(d) As a relative or friend of a deceased person,
you have a right to a fair hearing if you have paid
for the burial arrangements of such deceased person
and your claim for reimbursement made pursuant to
section 141 of the Social Services Law is denied by
the local social services agency.

(e) As a recipient of food stamp benefits, you do
not have the right to a fair hearing to challenge the
following:

(1) the placement of your household on an
alternate issuance system; or

(2) the length of time that your household is
required fo participate in an alternate issuance
system; or

(3) an adverse decision in an administrative
disqualification hearing; or

(4) a disqualification penalty imposed after you
have waived your rights to an administrative
disqualification hearing.

(D) As an applicant or recipient you do not have the
right to a fair hearing in all situations. For example,
you do not have a right in the following situations:

(1) the Department of Health has discontinued
payment to the medical facility in which you are or
had been residing because the facility has been
decertified from participation in the Medical
Assistance Program; or

(2) your physician has ordered a change in the
level of care being provided to you; or

(3) a utilization review committee has ordered a
higher level of care; or

(4) the sole issue involving your receipt of
medical assistance is a Federal or State law
requiring an automatic change which adversely
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affects some or all recipients; or

(5) you are complaining about the amount of any
lien taken by a social services agency; or

(6) a local social services agency has demanded
restitution, in accordance with the provisions of
section 104 or 106-b of the Social Services Law, of
public assistance paid, other than by a reduction of
the public assistance grant; or

(7) you are complaining about the amount of a
child support payment which is passed through to
you; or

(8) your services have been discontinued as a
result of a court order, or the court order which
required the provision of services has expired; or

(9) you are a member of a class of public
assistance recipients for whom either State or
Federal law requires an automatic grant adjustment,
unless the reason for your appeal is the incorrect
computation of your grant; or

(10) you are a foster family care services
recipient, a foster family caregiver, or a respite
caregiver pursuant to section 505.29 of this Title,
and a sponsoring agency terminates the foster
family caregiver's or the respite caregiver's authority
to provide foster family care services or a social
services district or the Office of Children and
Family Services or the Department of Health
terminates its contract with a sponsoring agency; or

(11) you have been sent a request for contact
notice in order to verify or clarify information
during your food stamp certification period; or

(12) you have been sent a notice of missed
interview informing you that you have missed a
scheduled food stamp eligibility or recertification
interview and advising you that it is your
responsibility to reschedule the interview.

(&) If you are an institutionalized spouse or a
community spouse, as defined in section 360-4.10
of this Title, and a determination has been made on
an application for medical assistance for the
institutionalized spouse, you have a right to a fair
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hearing to challenge:

(1) the amount of the community spouse monthly
income allowance; and/or

(2) the amount of monthly income determined to
be otherwise available to the community spouse;
and/or

(3) the amount of resources attributed to the
community spouse or to the institutionalized
spouse; and/or

(4) the amount of the community spouse resource

allowance.

(h) You have a right to a fair hearing if you are a
resident of a tier Il facility and you have been
involuntarily discharged from the shelter after
having requested and participated in a hearing, held
by the facility or by the social services district in
which the facility is located, to determine whether
you should be involuntarily discharged. If you do
not request and participate in such a hearing you do
not have a right to a fair hearing. You also do not
have a right to a hearing under this Pat if the basis
for the discharge is that you are or a family member
is not longer medically appropriate to reside in the
facility, as determined by qualified medical
personnel, you or a family member's temporary
housing assistance has been discontinued pursuant
to the provisions of section 352.35 of this Title or,
you have or a family member has been absent from
the facility for more than 48 hours without having
complied with the facility's rules concerning
absence and you have not or the family member has
not been readmitted to the facility.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: April 12,
1989 as emergency measure; June 27, 1989; Aug.
28, 1989; Nov. 3, 1989 as emergency measure; Feb.
I, 1990 as emergency measure; April 2, 1990 as
emergency measure; June 1, 1990 as emergency
measure; July 31, 1990 as emergency measure;
Sept. 28, 1990 as emergency measure; Sept. 28,
1990; Nov. 20, 1990; Nov. 27, 1990; April 2, 1991
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as emergency measure; May 31, 1991 as emergency
measure; May 31, 1991; April 1, 1992; June 30,
1992 as emergency measure; Sept. 28, 1992 as
emergency measute; Sept. 28, 1992; April 5, 1993;
March 10, 1998 as emergency measure; June 8,
1998 as emergency measure; Sept. 4, 1998 as
emergency measure; Sept. 4, 1998; Aug. 31, 2000;
Aug. 19, 2003; Aug. 26, 2003; Feb. 13, 2004 eff.
May 15, 2004. Amended (b)(16).

<General Materials (GM) - References,
Annotations, or Tables>
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c
OFFICIAL COMPILATION OF CODES,
RULES AND REGULATIONS OF THE STATE
OF NEW
YORK
TITLE 18. DEPARTMENT OF SOCIAL
SERVICES
CHAPTER II. REGULATIONS OF THE
DEPARTMENT OF SOCIAL SERVICES
SUBCHAPTER B. PUBLIC ASSISTANCE
ARTICLE 1. DETERMINATION OF
ELIGIBILITY--GENERAL
PART 358. FAIR HEARINGS: FAMILY
ASSISTANCE, SAFETY NET ASSISTANCE,
MEDICAL
ASSISTANCE, EMERGENCY ASSISTANCE
TO AGED, BLIND OR DISABLED PERSONS,
EMERGENCY
ASSISTANCE TO NEEDY FAMILIES WITH
CHILDREN, FOOD STAMPS, FOOD
ASSISTANCE, HOME
ENERGY ASSISTANCE, SERVICES FUNDED
THROUGH THE DEPARTMENT OF FAMILY
ASSISTANCE,

AND ANY PROGRAM OR SERVICE
ADMINISTERED THROUGH THE NEW
YORK STATE DEPARTMENT
OF LABOR (DOL) AS DESCRIBED IN 12
NYCRR PART 1300
SUBPART 358-3. RIGHTS AND
OBLIGATIONS OF APPLICANTS AND
RECIPIENTS AND
SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.3 Notice requirements.

(a) Public assistance, medical assistance and
services: notice of action.

(1) Action to discontinue, suspend, reduce,
restrict; changes in the manner of payment for child
care services; denial of an extension of a waiver of
public  assistance program requirements or
termination or modification of such waiver. Except
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as set forth in subdivision (d) of this section, you
have a right to timely and adequate notice when a
social services agency proposes to:

(i) take any action to discontinue, suspend, or
reduce your public assistance grant, medical
assistance authorization or services; or

(ii) change the manner or method or form of
payment of your public assistance grant; or

(iiiy  restrict  your  medical assistance
authorization; or

(iv) make changes in the manner of payment for
your child care services and such change results in
the discontinuance, suspension, reduction or
termination of benefits or forces you to make
changes in child care arrangements; or

(v) make changes in the manner of payment for
your supportive services provided to enable you as
a recipient of public assistance to participate in
work activities pursuant to 12 NYCRR Part 1300
and such changes result in the discontinuance,
suspension, reduction or termination of benefits, or
force you to change child care arrangements; or

(vi) deny an extension of a waiver of public
assistance program requirements under section
351.2(1) of this Title or such waiver has been
terminated or modified.

(2) Action to accept, deny, increase or make
change in calculation; denial of utilization threshold
exemption or increase application; employability
determination changes in the manner of payment for
denial of a waiver of public assistance program
requirements. You have a right to adequate notice
when a social services agency:

(i) accepts or denies your application for public
assistance, medical assistance or services; or

(ii) increases your public assistance grant; or
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(iti) determines to change the amount of one of
the items used in the calculation of your public
assistance grant or medical assistance spenddown
although there is no change in the amount of your
public assistance grant or medical assistance
spenddown; or

(iv) denies an application for an exemption from
or an increase of a medical assistance utilization
threshold and you have reached the utilization
threshold; or

(v) changes the manner of payment for your child
care services except as provided in subparagraph
(1)(iv) of this subdivision; or

(vi) determines that you are not eligible for an
exemption requested from work requirements as
described in 12 NYCRR Part 1300 and you are an
applicant for or recipient of public assistance; or

(vii) denies a waiver of public assistance program
requirements under section 351.2(1) of this Title.

(3) Action based on a change in State or Federal
law requiring automatic public assistance grant
adjustments for classes of recipients. When you are
a member of a class of public assistance recipients
for whom changes in either State or Federal law
require automatic grant adjustments, you are
entitled to timely notice of such grant adjustment.
This notice will be adequate if it includes those
items listed in section 385-2.2(b) of this Part.

(b) Food stamps.

(1) Action to discontinue, reduce or recoup:
action notice. Except as set forth in subdivision (e)
of this section, when a social services agency
proposes to take any action to discontinue or reduce
your food stamp benefits you have the right to
timely and adequate notice.

(2) Action to accept, deny, increase, change in
calculation: adverse action taken notice. When a
social services agency accepts or denies your
application for food stamp benefits or increases
your food stamp benefits, or changes the amount of
one of the items used in the calculation of your food
stamp benefits although there is no change in the
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amount of your food stamp benefits, you have the
right to adequate notice.

(3) Expiration notice.

(i) Before or at the beginning of the last month of
your household's current certification period for
food stamp benefits, you have a right to an
expiration notice as defined in section 358-2.11 of
this Part; however, if your household was recertified
for both public assistance and food stamps prior to
the last month of the food stamp certification
period, an expiration notice is not required.

(i) For households with certification periods
longer than one or two months the notice of
expiration must be sent by the social services
agency so that your household receives it no earlier
than the first day of the second to the last month of
the certification period and no later than one day
before the last month of the certification period.

(iii) Households certified for one month only, or
initially certified for two months during the month
following the month of application, must be sent the
expiration notice at the time of certification.

(c) Home Energy Assistance Program (HEAP).
When a social services agency accepts or denies
your application for HEAP benefits or determines
that you are eligible for HEAP benefits but Federal
funds are unavailable, you have a right to adequate
notice.

(d) Public assistance and medical assistance
programs: exceptions to timely notice requirements.

(1) As a recipient of either public assistance or
medical assistance you have the right to adequate
notice sent no later than the effective date of the
proposed action when:

(i) the social services agency has factual
information confirming the death of a recipient or
the payee of a family assistance case, and there is
reliable information that no relative is available to
serve as a new payee; or

(ii) the social services agency has received a clear
written statement signed by you which includes
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information that requires the social services agency
to discontinue or reduce your public assistance or
medical assistance and you have indicated in such
statement that you understand that such action will
be taken as a result of supplying such information;
or

(iii) the social services agency has received a
clear written statement from you indicating that you
no longer wish to receive public assistance or
medical assistance; or

(iv) the agency has reliable information that you
have been admitted or committed to an institution
or prison which renders you ineligible for assistance
or services under the Social Services Law; or

(v) your whereabouts are unknown and mail
addressed to you by the social services agency has
been returned by the post office with an indication
that there is no known forwarding address.
However, public assistance or medical assistance
will be given to you if the social services agency is
made aware of your whereabouts during the period
covered by the returned public assistance check or
medical assistance authorization; or

(vi) you have been accepted for public assistance
or medical assistance in another local social
services district, state, territory or commonwealth,
and that acceptance has been verified by the social
services district previously providing you with such
assistance.

(2) As a recipient of public assistance, you have
the right to adequate notice sent no later than the
date of the proposed action when the following
actions affect your public assistance grant:

(i) you have been placed for long-term care in a
skilled nursing facility, intermediate care facility or
hospital; or

(ii) a child has been removed from your home as
a resuit of a judicial determination, or voluntarily
placed in foster care by the child's legal guardian; or

(iii) a special allowance granted for a specific
period has been terminated and you had been
informed in writing at the time that you were first
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granted the special allowance that the allowance
would automatically terminate at the end of the
specified period; or

(iv) the social services agency has determined to
accept your application for public assistance or has
determined to increase your assistance;

(v) the social services agency action results from
information you furnished in a quarterly report
required by section 351.24 of this Title;

(vi) you are a recipient of public assistance and
you have been determined eligible for supplemental
security income and the social services agency has
made a determination that the amount of
supplemental security income makes you no longer
eligible for public assistance.

(3) As a recipient of medical assistance, you have
the right to adequate notice if you are in a general
hospital, not receiving clironic care services and a
utilization review committee has determined that
your medical assistance payment should be reduced
or discontinued.

(e) Food Stamp Program: exemption from notice
requirements or timely notice requirements.

(1) You are not entitled to an individual adverse
action notice when:

(i) a mass change is initiated which affects all
food stamp households or significant portions
thereof; or

(ii) based on reliable information, the social
services agency determines that all members of your
household have died or that the household has
moved from the social services district or will not
be residing in the social services district and will be
unable therefore to obtain its next food stamp
allotment from such district; or

(iii) your certification period has expired, you
were previously informed of the expiration, and you
have not reapplied for benefits; or

(iv) your household has been receiving an
increased food stamp allotment to restore lost
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benefits, the restoration is complete, and the
household was previously notified in writing of the
date when the increased food stamp allotment
would terminate; or

 (v) your household's allotment of food stamp
benefits varies from month to month within the
certification period to take into account changes
which were anticipated at the time of certification,
and the household was notified that the food stamp
allotment would vary at the time of certification; or

(vi) your household applied jointly for public
assistance and food stamp benefits and has been
receiving food stamp benefits pending the approval
of the public assistance grant and was notified at the
time of food stamp certification that food stamp
benefits would be reduced upon approval of the
public assistance grant; or

(vii) a household member is disqualified from the
Food Stamp Program for an intentional program
violation in accordance with Part 359 or Part 399 of
this Title or the food stamp benefits of the
remaining household members are reduced -or
terminated to reflect the disqualification of that
household member; or

(viii) the social services agency has elected to
assign a longer certification period to your
household which was certified on an expedited
basis and for which verification was postponed. The
household must have received written notice that in
order to receive benefits past the month of
application the household must provide the
verification which was initially postponed and the
social services agency may act on the verified
information without further notice; or

(ix) a social services agency has converted your
household from cash repayment of an intentional
program violation claim or an inadvertent
household error to benefit reduction, as a result of
the household's failure to make an agreed upon cash
repayment; or

(x) you are a resident of a treatment center or
group living arrangement which is determined to be
ineligible for food stamp benefits because the
facility has either lost its certification from the
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appropriate State agency/agencies or lost its status
as an authorized representative due to its
disqualification by the Federal Food and Nutrition
Service as a retailer. However, residents of group
living arrangements applying on their own behalf
may remain eligible to participate in the Food
Stamp Program; or

(xi) your household voluntarily requests, in
writing or in the presence of an agency employee,
that its food stamp benefits be terminated. If the
household does not provide a written request, the
social services agency must send the household a
letter confirming the voluntary withdrawal.

(2) Mass changes.

(i) When the Federal government initiates an
adjustment to eligibility standards, allotments or
deductions and the State initiates adjustments to
utility standards, you are not entitled to a notice of
adverse action.

(ii)) When OTDA initiates a mass change in food
stamp eligibility or benefit levels simultaneously for
the entire caseload or that portion of the caseload
that is affected, or by conducting individual desk
reviews in place of the mass change, no later than
the date your household is scheduled to receive the
benefits which have been changed, you shall be
informed of the following:

(a) the general nature of the change;

(b) examples of the effect the changes will have
on household allotments;

(c) the month in which the change will take
effect;

(d) the right to a fair hearing;

(e) the right to continued benefits and under
what circumstances benefits will be continued,
pending issuance of the fair hearing decision. You
will be informed that at the hearing, the hearing
officer may determine to end your continuation of
benefits if it is determined that the issue being
contested is not based on improper computation of
benefits or misapplication or misinterpretation of
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Federal law or regulation;

(f) general information on whom to contact for
additional information; and

(g) the liability the household will incur for any
over-issued benefits if the fair hearing decision is
adverse.

(3) As a recipient of food stamp benefits you have
the right to an adequate notice sent no later than the
date of the proposed action when the social services
agency action results from information you
furnished on a periodic report. As a recipient of
food stamp benefits, you have the right to an
adequate and timely notice because you failed to
return a periodic report required by section
387.17(d) of this Title.

(f) Involuntary . discharges from tier II facilities. As
a resident of a tier II facility you have a right to
adequate notice when you have been involuntarily
discharged from a tier II facility as set forth in
section 900.8 of this Title and you have requested
and participated in a hearing, held by the facility or
by the social services district in which the facility is
located, to determine whether you should be
involuntarily discharged. Such notice must be on a
form mandated by OTDA, which meets the
requirements for adequate notice as set forth in
section 358-2.2 of this Part.

(g) Concurrent benefits. For the purposes of this
subdivision, the term benefits has the same meaning
as that used in section 351.9 of this Title and
concurrent benefits has the same meaning as that
used in section 351.9 of this Title.

(1) Denial of benefits. You have the right to an
adequate notice when a social services official
determines to deny you benefits on the grounds that
you are receiving or have been accepted to receive a
concurrent benefit in that social services district or
in another social services district, state, territory or
commonwealth.

(2) Discontinuance of benefits--timely and
adequate notice. You have the right to timely and
adequate notice when:
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(i) a social services official determines to
discontinue your benefits because you are receiving
concurrent benefits in that social services district
and in another state, territory or commonwealth, but
you are not receiving concutrent benefits from
social services districts solely within the State; or

(ii) a social services official determines to
discontinue your benefits because you are receiving
benefits in that social services district and all
concurrent benefits in that district and in any other
social services district in the State have been
discontinued and no aid continuing has been
granted under section 358-3.6 of this Subpart for
any such discontinuances.

(3) Discontinuance of benefits--exception to
timely notice. Notwithstanding any other provision
of this section, you have a right to adequate notice
sent no later than the effective date of the proposed
action when a social services official determines to
discontinue your benefits because you are receiving
concurrent benefits in the same social services
district or in another social services district within
the State.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: Aug. 28,
1989; Nov. 29, 1989; Aug. 29, 1990 as emergency
measure; Aug. 30, 1990 as emergency measure;
Nov. 20, 1990; Nov. 27, 1990 as emergency
measure; Nov. 27, 1990; Nov. 28, 1990 as
emergency measure; Jan. 25, 1991 as emergency
measure, expired 60 days after filing; March 27,
1991 as emergency measure; March 27, 1991,
expired 60 days after filing; April 2, 1991 as
emergency measure; May 31, 1991 as emergency
measure; May 31, 1991; Dec. 29, 1992 as
emergency measure; March 30, 1993 as emergency
measure; April 5, 1993; May 27, 1993 as
emergency measure; May 27, 1993; Jan. 5, 1996;
March 10, 1998 as emergency measure; June 8,
1998 as emergency measure; Sept. 4, 1998 as
emergency measure; Sept. 4, 1998; Aug. 31, 2000;
Aug. 19, 2003; Aug. 26, 2003; Feb. 13, 2004 eff.
May 15, 2004; amended adoption filed March 29,
2004 eff. May 15, 2004. Amended (a)(2).
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ARTICLE 1. DETERMINATION OF
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PART 358. FAIR HEARINGS: FAMILY
ASSISTANCE, SAFETY NET ASSISTANCE,
MEDICAL
ASSISTANCE, EMERGENCY ASSISTANCE
TO AGED, BLIND OR DISABLED PERSONS,
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ASSISTANCE TO NEEDY FAMILIES WITH
CHILDREN, FOOD STAMPS, FOOD
ASSISTANCE, HOME
ENERGY ASSISTANCE, SERVICES FUNDED
THROUGH THE DEPARTMENT OF FAMILY
ASSISTANCE,
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ADMINISTERED THROUGH THE NEW
YORK STATE DEPARTMENT
OF LABOR (DOL) AS DESCRIBED IN 12
NYCRR PART 1300
SUBPART 358-3. RIGHTS AND
OBLIGATIONS OF APPLICANTS AND
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SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.4 Rights in the fair hearing process.
As an appellant you have the right:

(a) to the continuation or reinstatement of your
public assistance, medical assistance authorization,
food stamp benefits or services until the issuance of
a decision in your fair hearing, to the extent
authorized by section 358- 3.6 of this Subpart. You
have the right to request that your assistance,
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benefits or services not be continued or reinstated
until the fair hearing decision is issued;

(b) to examine your case record and to receive
copies of documents in your case record which you
need to prepare for the fair hearing, upon your
request, to the extent authorized by and within the
time periods set forth in section 358-3.7 of this
Subpart;

(c) to examine and receive copies of all documents
and records which will be submitted into evidence
at the fair hearing by a social services agency, upon
your request, to the extent authorized by and within
the time periods set forth in section 358-3.7 of this
Subpart;

(d) to the rescheduling (adjournment) of your
hearing, to the extent authorized by section 358-5.3
of this Part;

(¢) to be represented by an attorney or other
representative at any conference and hearing, or to
represent yourself;

(D to have an interpreter at any fair hearing, at no
charge to you, if you do not speak English or if you
are deaf. You should advise OAH prior to the date
of the fair hearing if you will need an interpreter;

(g) to appear and participate at your conference
and fair hearing, to explain your situation, to offer
documents, to ask questions of witnesses, to offer
evidence in opposition to the evidence presented by
the social services agency and to examine any
documents offered by the social services agency;

(h) to bring witnesses to present written and oral
evidence at any conference or fair hearing;

(i) at your request to the social services agency, to
receive necessary transportation or transportation
expenses to and from the fair hearing for yourself
and your representatives and witnesses and to
receive payment for your necessary child care costs
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and for any other necessary costs and expenditures
related to your fair hearing;

() to have the fair hearing held at a time and place
convenient to you as far as practicable, taking into
account circumstances such as your physical
inability to travel to the regular hearing location;

(k) to request removal of a hearing officer in
accordance with section 358- 5.6 of this Part; and

() to seek review by a court if the decision is not
in your favor.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: Nov. 29,
1989; May 13, 1991; Aug. 19, 2003 eff. Sept. 3,
2003. Amended (f).

<General Materials (GM) - References,
Annotations, or Tables>
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SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.5 Requests for a fair hearing.
(a) A fair hearing may be requested in writing, by

telephone, by electronic means, or facsimile or in
person.

(b)

(I) A request for a fair hearing must be made
within 60 days after the social services agency's
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determination, action, or failure to act about which
you are complaining except as provided in
paragraphs (2) and (3) of this subdivision for fair
hearings relating to food stamp benefits, and
paragraph (4) relating to HEAP benefits and
paragraph (5) relating to involuntary discharges
from tier II facilities, and paragraph (6) relating to
determinations of exemptions from work activities
due to disability. Where the social services agency's
action is based on a change in State or Federal law
requiring automatic public assistance grant
adjustments for classes of recipients, a request for a
fair hearing must be made within 60 days after the
changed grant becomes available to you.

(2) A request for a fair hearing to complain about
any action by the social services agency affecting
your food stamp benefits, including a loss of food
stamp benefits, must be made within 90 days after
the determination, action or failure to act about
which you are complaining. Action includes a
denial of a request for restoration of any benefits
lost more than 90 days but less than one year prior
to the request for restoration. Where the social
services agency's action is the result of a mass
change, a request for a fair hearing must be made
within 90 days after the changed level of benefits
become available to you.

(3) A request for a fair hearing to dispute the
current level of food stamp benefits granted to your
household must be made during the food stamp
certification period.

(4) A request for a fair hearing to review the
denial of, the failure to act on an application for, or
to dispute the adequacy of HEAP benefits must be
requested no later than 60 days after the mailing of
the notice; however, in no event may a hearing
request made more than 105 days after the district
terminates the receipt of applications for the
program year be accepted.

(5) A request for a fair hearing to review the
involuntary discharge of a resident from a tier II
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facility after the resident has requested and
participated in a hearing, held by the facility or
social services district in which the facility is
located, must be made no later than 30 days after
the decision of the facility or social services district
is rendered.

(6) A request for a fair hearing relating to
determinations of exemptions from work activities
due to disabilities must be made with 10 days of the
agency's notice of determination pursuant to 12
NYCRR section 1300.2(d)(7)(i).

(7) If the last day for requesting a fair hearing
falls on a weekend or holiday, a hearing request
postmarked or received by OAH on the day after
the weekend or holiday will be considered as timely
received.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: Nov. 20,
1990; April 5, 1993; Aug. 31, 2000; August 19,
2002; Aug. 19, 2003 eff. Sept. 3, 2003. Amended
®)T).

<General Materials (GM) - References,
Annotations, or Tables>

CASE NOTES:

Claimant's failure to make timely request for fair
hearing to review decision of County Department of
Social Services discontinuing his food stamp
benefits deprived Commissioner of the New York
State Office of Temporary and Disability Assistance
of jurisdiction to entertain request for fair hearing.
Watt v. Wing (2 Dept. 2001) 719 N.Y.S.2d 258,
279 A.D.2d 475
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CASE NOTES:

Decision not to toll, based on claimant's mental
illness, the 90-day period for him to seek review of
decision of County Department of Social Services
discontinuing his food stamp benefits was supported
by evidence, where claimant testified that he
received notice of discontinuation but decided not
to follow through with his application for food
stamp benefits because he was seeking employment.
Watt v. Wing (2 Dept. 2001) 719 N.Y.S.2d 258,
279 A.D.2d 475

CASE NOTES:

Article 78 petition to vacate discontinuance of
nursing home patient's eligibility for medical
assistance would not be dismissed on ground that
petitioner's failure to request "fair hearing"
administrative  review within 60 days of
department's issuance of discontinuance notice
deprived administrative law judge of jurisdiction
under 18 NYCRR §358-3.5(b)(1), as 60-day period
did not commence running (18 NYCRR §§358-2.15
and 358-3.3) where petitioner's initial application
for medical assistance was signed by her
"designated" representative pursuant to 18 NYCRR
§350.4(c), and notice of discontinuance was sent to
petitioner but not to designated representative;
designated representative was indispensable person
to be noticed to ensure that petitioner had
opportunity to avail herself of fair hearing. Watts by
Carpenter v. Commissioner of New York State
Dept. of Social Services, 1995, 640 N.Y.S.2d 712,
167 Misc.2d 633

18 NY ADC 358-3.5
END OF DOCUMENT
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Cc
OFFICIAL COMPILATION OF CODES,
RULES AND REGULATIONS OF THE STATE
-OF NEW
YORK
TITLE 18. DEPARTMENT OF SOCIAL
SERVICES
CHAPTER II. REGULATIONS OF THE
DEPARTMENT OF SOCIAL SERVICES
SUBCHAPTER B. PUBLIC ASSISTANCE
ARTICLE 1. DETERMINATION OF
ELIGIBILITY--GENERAL
PART 358. FAIR HEARINGS: FAMILY
ASSISTANCE, SAFETY NET ASSISTANCE,
MEDICAL
ASSISTANCE, EMERGENCY ASSISTANCE
TO AGED, BLIND OR DISABLED PERSONS,
EMERGENCY
ASSISTANCE TO NEEDY FAMILIES WITH
CHILDREN, FOOD STAMPS, FOOD
ASSISTANCE, HOME
ENERGY ASSISTANCE, SERVICES FUNDED
THROUGH THE DEPARTMENT OF FAMILY
ASSISTANCE,

AND ANY PROGRAM OR SERVICE
ADMINISTERED THROUGH THE NEW
YORK STATE DEPARTMENT
OF LABOR (DOL) AS DESCRIBED IN 12
NYCRR PART 1300
SUBPART 358-3. RIGHTS AND
OBLIGATIONS OF APPLICANTS AND
RECIPIENTS AND
SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.6 Right to aid continuing.

In certain situations, you have the right to have
your public assistance, medical assistance, food
stamp benefits, and services continued unchanged
until your fair hearing decision is issued. OAH will
determine whether you are entitled to aid continuing
and advise the appropriate social services agency
and you of its decision.

Page 2 of 6

Page 1

(a) Public assistance, medical assistance and
services. For public assistance, medical assistance
and services, the right to aid continuing exists as
follows:

¢y

(i) Except as provided in paragraph (2) of this
subdivision, where the social services agency is
required to give you timely notice before it can take
any action in your case, you have the right to aid
continuing for your public assistance and medical
assistance and services until the fair hearing
decision is issued if you request a fair hearing
before the effective date of a proposed action as
contained in the notice of action. In the Medical
Assistance Program, if you have been receiving
assistance based on a spenddown of excess income,
the right to aid continuing includes the right to have
your spenddown liability continue unchanged.

(ii) If your assistance or services have been
reduced or discontinued, restricted or suspended by
the social services agency and you requested a
hearing before the effective date contained in the
notice, your assistance or services must be restored
by the social services agency as soon as possible but
no later than five business days after notification
from OAH that you were entitled to have your
public assistance, medical assistance or services
continue uninterrupted pursuant to this paragraph.

(iii) In cases where the action is an automatic
public assistance grant adjustment based on a
change in State or Federal law, the effective date for
determining the right to continued public assistance,
medical assistance and food stamps will be deemed
to be 10 days after the date the changed grant
becomes available to you.

(iv) If the effective date of the proposed action
falls on a weekend or holiday, a hearing request
postmarked or received by OAH on the day after
the weekend or holiday will be considered timely
for the purposes of aid continuing.
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(2) There is no right to aid continuing of:

(i) public assistance where OAH has determined
that the sole issue is one of State or Federal law or
policy, or change in State or Federal law and not
one of incorrect grant computation; or

(i) medical assistance or services where OAH
has determined that the sole issue is one of State or
Federal law or policy; or

(iii) medical assistance when you have been
determined presumptively eligible for medical
assistance and have subsequently been denied
eligibility for medical assistance; or

(iv) medical assistance if you are a recipient in a
general hospital, not receiving chronic care
services, and you are in short-term hospitalization
and a utilization review committee determines that
such level of care is no longer required; or

(v) public assistance, medical assistance or
services when the social services official determines
to discontinue your benefits because you are
receiving concurrent benefits as described in section
3519 of this Title in the same social services
district or in another social services district within
the State.

€)

(i) Where the social services agency is required
only to give you adequate notice but not timely
notice and has discontinued, reduced, restricted or
suspended your public assistance, medical
assistance or services, you have the right to have
your public assistance, medical assistance or
services reinstated and continued until a fair hearing
decision is issued only if you request a fair hearing
within 10 days of the mailing of the agency's notice
of the action and if the department determines that
the action on your public assistance or medical
assistance benefits or services did not result from
the application of or change in State or Federal law
or policy. If the department determines that you are
entitled to have your public assistance, medical
assistance or services reinstated and continued in
accordance with this paragraph, the social services
agency must restore your public assistance, medical
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assistance or services as soon as possible but not
later than five business days after being advised by
the department of such determination. With the
exception of child care services, there is no right to
reinstatement for supportive services provided to
enable you to participate in work activities pursuant
to 12 NYCRR Part 1300.

(ii) If the 10th day of the mailing of the agency's
notice of the action falls on a weekend or holiday, a
hearing request postmarked or received by OAH on
the day after the weekend or holiday will be
considered timely for the purposes of reinstatement
pursuant to subparagraph (i) of this paragraph.

C))

(i) Where an applicant for or a recipient of public
assistance has claimed to be exempt from work
requirements under the disability program pursuant
to 12 NYCRR section 1300.2(d) and has been
determined not to be exempt or to be work limited
and a hearing is requested to contest such
determination within 10 days of the date of the
agency's notice, any failure to comply with
employment requirements within the 10-day period
or thereafter until a fair hearing decision is issued
will not be considered noncompliance regardless of

- the outcome of the fair hearing,.

(ii) If the 10th day after effective date of the
agency's notice of the action falls on a weekend or
holiday, a hearing request postmarked or received
by OAH on the day after the weekend or holiday
will be considered to be received within 10 days of
the effective date of the agency notice for purposes
of subparagraph (i) of this paragraph.

(b) Public assistance, medical assistance, and
services will not be continued pending the issuance
of a fair hearing decision when:

(1) you have voluntarily waived your right to the
continuation of such assistance, benefits or services
in writing; or

(2) you do not appear at the fair hearing and do
not have a good reason for not appearing; or

(3) prior to the issuance of your fair hearing
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decision, a social services agency proposes to take
or takes an action which affects your entitlement to
public assistance, medical assistance, or services,
and you do not make a request for a fair hearing
regarding the subsequent notice.

(c) Food stamp benefits. For food stamp
households, including households in receipt of both
food stamps and public assistance, the right to aid
continuing exists as follows:

M

(i) You have the right to have your food stamp
benefits continue at the same level as you have been
receiving until the fair hearing decision is issued
only where the proposed adverse action is to take
place during the certification period of your food
stamp authorization and your request for a hearing
is made prior to the effective date contained in a
timely notice for your case closing or authorization
reduction.

(i) If your food stamp benefits have been
reduced or discontinued by the social services
agency and you have made a timely hearing request
by the effective date contained in the notice, your
food stamp benefits must be restored by the social
services agency as soon as possible but no later than
five business days after notification from OAH that
you are entitled to have your benefits continue
unchanged pursuant to this paragraph.

(iii) Where the action being taken is the result of
a mass change, the effective date of the action is
deemed to be 10 days after the date the changed
level of benefits become available to you.

(iv) If the effective date of the proposed action
falls on a weekend or holiday, a hearing request
postmarked or received by OAH on the day after
the weekend or holiday will be considered timely
for the purposes of this paragraph.

(2) There is no right to aid continuing where:

(i) OAH has determined that the sole issue is one
of Federal law or regulation and your claim that
your benefits were improperly computed or the law
or regulation was misapplied or misinterpreted is
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invalid; or

(ii) your food stamp benefits have been reduced,
suspended or cancelled as a result of an order to
reduce allotments issued by the Food and Nutrition
Service because the requirements of states
participating in the Food Stamp Program will
exceed appropriations; or

(iii) a social services official determines to
discontinue your benefits because you are receiving
concurrent benefits as described in section 351.9 of
this Title in the same social services district or in
another social services district within the State.

(3) When food stamp benefits are reduced or
terminated because you fail to make the request for
a hearing within the required period stated in the
notice, upon your request for a fair hearing your
food stamp benefits will be reinstated if you
establish that your failure to request a hearing in a
timely manner was for good cause. If OAH
determines that you have the right to have your food
stamp benefits reinstated in accordance with this
paragraph, the social services agency must reinstate
your food stamp benefits as soon as possible but no
later than five business days after being advised by
OAH of such determination.

(4) When benefits are reduced or terminated due
to a mass change, your benefits will be reinstated
only if the issue being contested is that:

(i) food stamp eligibility or benefits were
improperly computed; or

(ii) Federal law or regulation is being misapplied
or misinterpreted by a State agency or by a social
services agency.

If OAH determines that you have the right to have
your food stamp benefits reinstated in accordance
with this paragraph, the social services agency must
reinstate your food stamp benefits as soon as
possible but no later than five business days after
being advised by OAH of such determination.

(5) If the action proposed in the notice results
from a regularly scheduled recertification of your
food stamp authorization, your level of participation
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in the Food Stamp Program will be continued at the
level determined at your recertification. You do not
have the right to have your level of benefits
continued at the prior benefits level unless and until
the fair hearing decision is issued requiring such
benefit level.

(6) Once your benefits are continued or reinstated,
your benefits should continue without change until
you receive your hearing decision unless:

(i) your certification period expires, in which
case you may reapply and may be determined
eligible for a new certification period; or

(ii) a change affecting your household's eligibility
for food stamps or the basis of issuance of food
stamp benefits occurs before your hearing decision
is issued and you fail to make a request for a fair
hearing regarding a subsequent notice of adverse
action; or

(iii) before the hearing decision is issued a mass
change occurs which affects your household's
eligibility for food stamps or basis of issuance.

(d) If your public assistance grant, child care
services, or food stamp benefits are continued until
a fair hearing decision is issued and you lose the
fair hearing, the social services agency may recover
the benefits or services which you should not have
received. This subdivision does not apply to fair
hearings to review the imposition of a work
sanction under section 351.2(i)(2) of this Title and
12 NYCRR sections 1300.12 and 1300.13.

(e) If you are involuntarily discharged from a tier
II facility after requesting and participating in a
hearing, held by the facility or the social services
district in which the facility is located, and you
request a fair hearing to review this determination,
you do not have the right to remain at the facility
pending the outcome of your fair hearing.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: Aug. 30, 1990
as emergency measure; Nov. 20, 1990; Nov. 28,
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1990 as emergency measure; Nov. 27, 1990; April
2, 1991 as emergency measure; May 31, 1991 as
emergency measure; May 31, 1991; April 5, 1993;
Jan. 5, 1996; Aug. 31, 2000; Aug. 19, 2003; Feb.
13, 2004 eff. May 15, 2004. Amended (a)(2)-(3), (d)

<General Materials (GM) - References,
Annotations, or Tables>

CASE NOTES:

Recipients of benefits under New York State Home
Relief program have constitutionally guaranteed
right to have administrative due process hearing to
review agency actions affecting their benefits,
including suspensions, discontinuances,
recoupments, reductions and restrictions of benefits;
moreover, recipients who timely request fair hearing
are entitled to continuation of their benefits ("aid
continuing") pursuant to 18 NYCRR §358- 3.6.
Morel v. Giuliani, 1995, 927 F.Supp. 622, amended
1996 WL 627730

CASE NOTES:

Petitioner in article 78 proceeding seeking
restoration of her public assistance benefits was
entitled to award of attorney fees, under the Equal
Access to Justice Act (EAJA), where city
Department of Social Services (DSS) discontinued
petitioner's benefits prior to completion of fair
hearing, and state DSS failed to secure city DSS's
compliance with its directive to continue benefits
pending completion of the hearing, and acquiesced
in the procedural irregularities which occurred at
the hearing. Tormos v. Hammons (1 Dept. 1999)
687 N.Y.S.2d 336, 259 A.D.2d 434

CASE NOTES:
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RULES AND REGULATIONS OF THE STATE
OF NEW
YORK
TITLE 18. DEPARTMENT OF SOCIAL
SERVICES
CHAPTER I1. REGULATIONS OF THE
DEPARTMENT OF SOCIAL SERVICES
SUBCHAPTER B. PUBLIC ASSISTANCE
ARTICLE 1. DETERMINATION OF
ELIGIBILITY--GENERAL
PART 358. FAIR HEARINGS: FAMILY
ASSISTANCE, SAFETY NET ASSISTANCE,
MEDICAL
ASSISTANCE, EMERGENCY ASSISTANCE
TO AGED, BLIND OR DISABLED PERSONS,
EMERGENCY
ASSISTANCE TO NEEDY FAMILIES WITH
CHILDREN, FOOD STAMPS, FOOD
ASSISTANCE, HOME
ENERGY ASSISTANCE, SERVICES FUNDED
THROUGH THE DEPARTMENT OF FAMILY
ASSISTANCE,

AND ANY PROGRAM OR SERVICE
ADMINISTERED THROUGH THE NEW
YORK STATE DEPARTMENT
OF LABOR (DOL) AS DESCRIBED IN 12
NYCRR PART 1300
SUBPART 358-3. RIGHTS AND
OBLIGATIONS OF APPLICANTS AND
RECIPIENTS AND
SPONSORS OF ALIENS
Text is current through December 15, 2005.

Section 358-3.7 Examination of case record before
the fair hearing.

(@

(1) At any reasonable time before the date of your
fair hearing and also at the fair hearing, you or your
authorized representative have the right to examine
the contents of your case record and all documents
and records to be used by the social services agency
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at your fair hearing,

(2) Except as provided in paragraph (3) of this
subdivision, the only exceptions to access to your
case record are:

(i) those materials to which access is governed by
separate statutes, such as records regarding child
welfare, foster care, adoption or child abuse or
neglect or any records maintained for the purposes
of the Child Care Review Service; and

(ii) those materials being maintained separately
from public assistance files for the purposes of
criminal prosecution and referral to the district
attorney's office. This exception applies only to
records which are part of an active and ongoing
investigatory action; and

(iii) the county attorney or county welfare
attorney's files.

(3) Case records secured by the Commission for
the Visually Handicapped or by a local
rehabilitation agency acting on behalf of such
commission will not ordinarily be made available
for examination since they contain information
secured from outside sources; however, particular
extracts will be furnished to you or your authorized
representative when provision of such information
will be beneficial to you. The case record, or any
part thereof, admitted as evidence in a fair hearing
shall be available for review by you or your
authorized representative.

(b

(1) Upon request, you have a right to be provided
at a reasonable time before the date of the hearing,
at no charge, with copies of all documents which
the social services agency will present at the fair
hearing in support of its determination. If the
request for copies of documents which the social
services agency will present at the hearing is made
less than five business days before the hearing, the
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social services agency must provide you with such (b)(1), (2) and (4).

copies no later than at the time of the hearing. If you

or your representative request that such documents <General Materials (GM) - References,
be mailed, such documents must be mailed within a Annotations, or Tables>
reasonable time from the date of the request;

provided however, if there is insufficient time for 18 NY ADC 358-3.7

such documents to be mailed and received before END OF DOCUMENT

the scheduled date of the hearing such documents
may be presented at the hearing instead of being
mailed;

(2) Upon request, you have the right to be
provided at a reasonable time before the date of the
hearing, at no charge, with copies of any additional
documents which you identify and request for
purposes of preparing for your fair hearing. If the
request for copies of documents is made less than
five business days before the hearing, the social
services agency must provide you with such copies
no later than at the time of the hearing. If you or
your representative request that such documents be
mailed, such documents must be mailed within a
reasonable time from the date of the request;
provided however, if there is insufficient time for
such documents to be mailed and received before
the scheduled date of the hearing such documents
may be presented at the hearing instead of being
mailed;

(3) Your request for copies of documents pursuant
to paragraphs (1) and (2) of this subdivision may at
your option be made in writing, or orally, including
by telephone.

(4) If the social services agency fails to comply
with the requirements of this subdivision the
hearing officer may adjourn the case, allow a brief
recess for the appellant to review the documents,
preclude the introduction of the documents where a
delay would be prejudicial to the appellant, or take
other appropriate action to ensure that the appellant
is not harmed by the agency's failure to comply with
these requirements.

Historical Note

Sec. filed Dec. 23, 1988; amds. filed: Nov. 29,
1989; Oct. 29, 1997 eff. Nov. 19, 1997. Amended
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